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SUMMARY OF KEY FINDINGS

In recent years the legal profession in England and Wales has become increasingly diverse. The percentage
of female solicitors has grown tenfold since 1984: Law Society annual statistics reveal that in 2008-9 women
made up 46% of solicitors on the Roll and 60% of admissions to the Roll, while the Bar Council reports that
34% of barristers in 2009 and 52% of those called to the Bar in 2008-9 were women. There has been a
similar sharp increase in the proportion of Black and Minority Ethnic (BME) lawyers; for instance the numbers
of BME solicitors with a practising certificate rose by 243.7 % between 1996 and 2006, and in 2008-9 BME
individuals made up 13% of solicitors on the Roll, 24% of admissions to the Roll and 16% of barristers.

When this process of di ver splystidedbegan; ipwas asdumet tha fempaleafide s si o n

BME lawyers would progress according to their individual merit. However other statistics demonstrate that the
profession is segmented and stratified on gendered, raced and classed lines, suggesting that the
opportunities available to young lawyers are not equally distributed. An extensive body of academic and
policy based literature underlines the statistical picture of persistent structural inequalities within the
profession across a range of indicators, from pay to status; in addition there is some evidence to suggest that
women and BME lawyers leave the profession in disproportionately high numbers. Research also indicates
that white graduates from higher socio-economic groups are over-represented in large City firms and at the
Bar, while BME women from lower socio-economic groups are concentrated in small High Street practices.

However, despite this strong evidence of inequalities in terms, conditions and rewards associated with
gender, race and ethnicity and, especially, the interaction between these different forms of identity, there is
less consensus about their causes. Different career trajectories may have been the result of individual
choices, such as a desire to undertake legal aid work, or personal circumstances, or the availability of
opportunities in an individualds first choice fi
which these factors drive career paths, thereby fleshing out the picture of labour market segmentation
revealed by the statistics, requires in depth exploration. The Legal Services Board (LSB) therefore
commissioned the present qualitative study of female and BME professionals, at a variety of career stages
including pre-entry, in a range of specialisms and sectors, and in several locations, to investigate the reasons
for these practitionersé career patterns.

The Study

Whil e our respondents6é6 accounts of their experien
in the prof es and@moo@sses,hreyaalsb indicated that there are significant commonalities.
Overall they suggest that, despite important advances towards greater openness and diversity, the profession
is nevertheless perceived as inherently masculine in character in the sense of its working patterns and
general culture, and, further, characterised by (possibly unwitting) biases against non-white professionals and
those drawn from lower socio-economic groups.

el d

c

es

I n order to explore the r eadaces and ther extenuto whictetbep wenedtteent s 6
product of the professionbés cul t ur eseventytsavandatvyens, avoubdn d

be lawyers and former lawyers along with five diversity managers and an additional non-lawyer and non-
diversity manager stakeholder. Our interviews were either conducted face to face (individual or small group
interviews) or via telephone. The majority of respondents were drawn from the North of England and from
London.

The main themes revealed by our data analysis, include:

0

C

ins

the fragmentation of the profession and consequent

the | egacy of the professionés white, male el

ti

st

the Il ong hoursd culture and emphasis on commitment

1

1

1 the importance for career success of personal relations/ bonding and socialising;

1

1 the lack of transparency of some key procedures and practices in some organisations.

Formal and Informal Processes, Barriers and Incentives

The data suggests that as a result of the preference of employers for the graduates of @Ild6universities,
sections of society are filtered out of the profession. In addition, a number of female and BME respondents
gave accounts of job interviews in which the interviewer, instead of focusing on their technical ability, had
asked inappropriate questions based on assumptions about their ethnicity, gender and background.
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Despite the adoption by many employers of formal bureaucratic processes, the experiences of women and
BME lawyers suggest that these are often by-passed. As a result, a frequent complaint was that work was
allocated unfairly, thereby fostering the careers of some at the expense of others. Similarly, several solicitor
respondentshadf ound their firmsd procedures and criteria for

Women lawyers spoke of the difficulties flowing from working patterns based on male models of working,
which therefore entailed very long hours. They also complained that flexible working patterns are either not
permitted, or damage future promotion prospects.

The Culture of the Profession

Our data suggested that the major obstacle to diversity is the p r o f e sisformahadiltre and in particular
the key significance of personal relationships. This is exemplified by the informal mentoring which was
reported as characterising most r e s p o n dverkplace€) and the fact that in practice this meant that
powerful senior figures (generally white men) tended to foster the careers of young white men. The
importance of networking outside the firm was also viewed as problematic by many respondents since, again,
it generally involved engaging in predominantly male activities which were also numerically dominated by
white men.

Relatedly, the data suggested that racial stereotyping remains pervasive, especially in the North of England.
Similarly, while there was widespread agreement that women were now more likely to be able to work part-
time, and also progress to partnership, the resilience o f a cultura somfd amrde odntseeexi st
were seen as major problems. One of the persistent themes was the difficulty experienced by members of
minoritised groups in being recognised at all, as either candidates for promotion, or even, on occasions,
authentic members of the profession. The accounts of our respondents reflect a widespread view that those
with power to allocate rewards and status therefore did not need deliberately to discriminate, since the
possibility that, for example, women with children, Black solicitors or Asian women could achieve significant
status on the basis of merit frequently did not appear to occur to them. Linked to this was the perception that
career progression depended on self promotion to powerful figures and networks within the organisation, and
that this tended to be easier for white males.

However, our respondents generally accepted that changes had taken place and were continuing so to do.
This was partly reflected in the adoption of formal processes designed to encourage diversity which would
have been unthinkable fifteen years ago, and also in the increase in the numbers of pioneering women and
BME lawyers in a few key posts.

Diversity Initiatives: Good Practice, Strengths and Limitations

It is clear that some organisations have given considerable thought as to how to attract and retain well
qualified, diverse professionals. The resulting initiatives are, of course, to be welcomed: the establishment of
diversity officers and/or partners; greater emphasis on pre-University outreach; diversity work placement and
law student mentoring schemes; formal in-house mentoring of new professionals and the establishment of
diversity networks in conjunction with the institution of clear and transparent promotion processes are all
important, positive developments. However, it should be remembered that, firstly, such initiatives are largely
confined to large corporate law firms, and, secondly, they are in general only designed to reach a small
number of individuals. They are neither intended, nor likely, to produce significant change to the culture of
the profession. The failure of such schemes to address professional culture is a major weakness given that
many commentators and the evidence of this report indicate that this is the major cause of the barriers BME
and female lawyers face in their careers. In fact respondents reported that these developments and the
diversity discourse in general appeared to provoke overt hostility from some sections of the profession, and
some of our respondents were also negative or cynical about them, describing them as tokenistic and/or
patronising, ineffective and primarily about generating good PR for the firms.

Respondent solicitors in large firms (and frequently in smaller firms too) also generally considered that there
was little willingness to reflect on and change the dominant culture of the legal workplace, in terms, for
instance, of current constructions of commitment (open ended availability) and merit. The data suggested
that both of these key concepts are subject to cultural biases. Finally, women barristers commented on the
difficulties posed by their self-employed status which meant that few diversity initiatives were of benefit to
them.
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Career Strategies and Choices

Encountering formal and informal barriers,and per cepti ons of di fference
formative experiences for many of our respondents. They told us that they feel they have had to work harder
and give greater signs of their commitment than their white counterparts and, generally, continually to
reassert their value. They reported being viewed through the prism of negative cultural stereotypes, and
some have had to deal with the challenges posed as a result of being the ¢ i o n erean snfironment that
they have, at times, experienced as unaccommodating and sometimes even hostile.

Our research also documents the resourcefulness and inventiveness of our respondents and provides
evidence of the numerous strategies they have deployed to overcome barriers, improve their circumstances
and turn their difference to their competitive advantage. These strategies are articulated on a continuum that

and

range from assimilation to withdrawal t hrough #@hint empt s

Different strategies often interact and coexist with each other in a fluid assemblage, as individuals experiment
with different responses according to their career progression stage and changing circumstances.

Conclusions and Proposals for Addressing the Challenges Identified

Following a review of academic, policy and professional press literatures and in light of our empirical findings,
we have the following proposals for improving diversity within the legal labour market. These are aimed at
both employer organisations and regulators. Given the interplay between the various problems identified by
our respondents, we would urge that these proposals be considered as part of a co-ordinated package and,
where possible, underpinned by regulation.

supporting outreach programmes;

undertaking an equality impact assessment prior to introducing any reform of the qualification

process;

9 offering bursaries for the Legal Practice Course (LPC) and Bar Professional Training Course (BPTC)

stages and for trainees and pupil barristers;

requiring the disclosure, and monitoring, of diversity data within firms and across specialisms;

encouraging the development of formal support networks and mentoring schemes and supporting

role models;

1 encouraging flexible working for both women and men, and ensuring work allocation and promotion
procedures are transparent;

1 providing diversity training.

f
f

= =4

Outreach Programmes
Legal profession pre-employment outreach initiatives are explicitly designed to overcome many of the

challenges f aced by aspiringadawyemsal 6r bmckgoounds. There

schemes already in place and these should be encouraged, as should new initiatives.

Reform of Qualification Pathway and Training Contract and Financial Support

Several respondents spoke of the i mportance of Odopenin

wealthy socio-economic backgrounds; this would also entail encouraging the profession to examine their
current equation of merit with a 2:1 from an @ldéuniversity. Other respondents commented on the barrier
posed by the current training contract and pupillage systems; evidently the cost of training adversely affects
aspiring lawyers from lower socio-economic and some BME groups as well as mature students who must
self-fund through university and training. Some advocated a new system with quotas and bursaries co-

ordinated by the Law Society and Bar Council. The

Grants Scheme has offered a model for this sort of scheme and should be revived. Another suggestion was
for the development of alternative systems of competence based training and qualification, echoing some of
the principles behind the Solicitor Regulation Authority (SRA) recent work based learning pilot and the
development of the LPC 3.

Disclosing and Monitoring Diversity Data

An extensive range of studies underline the importance of having reliable data and statistics on diversity at
the workplace level. However, both the legal profession press and academic studies indicate that monitoring
equality and diversity within organisations tends to be variable and too often lacking in substance. One
solution would be to place an obligation on frontline regulators to publish aggregated diversity data for each
branch of the legal profession for which they are responsible. This could be incorporated into the annual
statistical reports already produced by both the Law Society and Bar Council. If these reports were to be
supplemented by the diversity figures for individual practices/ chambers, or for generic types of organisation
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and/or large organisations, such information would help frontline regulators and other stakeholders to identify
0 p r o bateaspwhile also providing potential recruits and clients with access to diversity information. Such
an initiative would be congruent with the diversity transparency policy followed in other areas of the English
and Welsh legal labour market (for instance the Crown Prosecution Service).

Our respondents also noted the importance of monitoring and linked this to the increasing popularity of

league tables on good employment practice and diversity management. Several also spoke of the benefits

resulting from the public sector procurement process, in view of t hi s sect or 6s commit ment
Law Society seeks to support demand side pressure on the profession for diversity through its Diversity and

Inclusion Charter. This initiative includes a model diversity questionnaire that purchasers of legal services

can use to collect diversity information from any law firms tendering to provide legal services. It should be

noted however that some commentators with expertise in diversity view this initiative, and the business case

for diversity model in general, as ineffective and unlikely to produce the sort of cultural change required.

Formal Mentoring, Role Models and Networks

The significance of informal mentoring for reproducing gendered and raced segmentation and segregation

featured strongly in ourrespondent sd account s. We recommend therefor
adopt formal mentoring schemes in order to counter these informal mechanisms which tend to privilege some

groups at the expense of others. Such schemes should be supported by regulation or formal procedures

including mechanisms to monitor their efficacy. Several respondents, particularly those in the North where

there are few senior barristers and partners in large commercial law firms who are BME and/or female,

favoured such schemes and also spoke of the importance of visible, senior role models for BME groups and

women.

Flexible Working/Structural Reforms

More willingness to experiment with flexible working patterns was a recommendation made by many
respondents, particularly white and BME females. Our data suggests that firms appear to have been willing to
adopt flexible working strategies when work was scarce during the recession as a way of avoiding
redundancies; maintaining these arrangements once the recession is over would be beneficial. These
arrangements might include career breaks, sabbaticals, longer periods of unpaid leave over summer months
and four day weeks. Many (generally female) respondents had been required to work overtime on a regular
basis. As a result a popular recommendation was a reduction in working hours/targets and some referred to
the need to enforce the working-time directive. Several cautioned that such moves to encourage firms to
promote positively alternative working patterns should also include recommendations that such working
patterns should not be equated with lesser commitment and, hence, removal from the career track.

Diversity Training
Our final proposal for consideration related to raising the diversity agenda more broadly, through education
and training. This should take place at several career points including the LLB and LPC and BPTC stages (in

order to raise the awareness of both those who wildl h
future leaders of the profession) and for qualified lawyers (as CPD). Thought could also be given to the
regulatorsd requiring it of current senior partners/ |

Conclusion

In summary, our respondents' accounts vividly exemplified the cultural practices which indirectly discriminate
against the non normative professional and constrain individual choices. The existence of this evidence is
fundamental to bringing about cultural change. An extensive quantitative study into discrimination in the legal
profession has just been completed for the Law Society of Upper Canada, with the objective of improving its
diversity. We would recommend that in order to strengthen the evidence to the English and Welsh
profession, the present study should be supplemented by a quantitative survey of barriers and individual
choices in the legal profession.
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1. BACKGROUND TO THE STUDY

1.1 Context

In recent years the legal profession in England and Wales has become increasingly diverse.! The
percentage of female solicitors has grown tenfold since 1984 ? and Law Society annual statistics reveal that
in 2008-9 women made up 46% of solicitors on the Roll,®> 60% of admissions to the Roll,* while the Bar
Council report that at the end of 2009 34% of employed and self-employed barristers, and 52% of those
called to the Bar in 2008-9 were women.” There has also been a similar sharp increase in the proportion of
Black and Minority Ethnic (BME) lawyers;® for instance the numbers of BME solicitors with a practising
certificate rose by 243.7 % between 1996 and 2006, and in 2008-9 BME individuals made up 13% of
solicitors on the Roll,” 24% of admissions to the Roll® and 16% of barristers.’

When this process of diversification of the profession
BME lawyers would progress according to their individual merit.'> However other statistics reveal a profession
which is segmented and stratified on gendered, raced and classed lines, suggesting that the opportunities
available to young lawyers are not equally distributed and conf oundi ng this o6trickle upbo
body of academic and policy based literature underlines the statistical picture of persistent structural
inequalities within the profession across a range of indicators, including differentials in the pay and status of
female and BME lawyers.™ Thus the steady increases in the numbers of women and BME solicitors and
barristers have not translated into proportionate representation at the senior levels of either branch of the
profession.12 In addition there is some evidence to suggest that women and BME lawyers leave the
profession in disproportionately high numbers.”® Research also indicates that white graduates from higher
socio-economic groups are over-represented in large City firms, while BME women from lower socio-

! We recognise of course that there are many dimensions of diversity including age, sexuality and disability; however, the
relative paucity of statistical information on these together with the limited scope of this study has obliged us to restrict our
focus to gender, ethnicity and, to a lesser extent, class.

Law Society, 1987 at page 6; Law Society, 2009 at page 9.

*Law Society, 2009 at page 9.

* Law Society, 2009 at page 46.

® As at the end of 2009 there were 12,241 self-employed barristers in England and Wales and 3,029 members of the
employed Bar. The figures for call to the Bar are for 2008-2009. 11% of QCs are women. For 2009 statistics see:
http://www.barcouncil.org.uk/about/statistics/.

*we recognise that this blanket term for non-white lawyers is problematic and masks significant variations between
different ethnic groups, as our research revealed. The ethnic breakdown (where known) for BME solicitors with practising
certificates as of 31st July 2009 was: African-Caribbean 775; Asian 6,859; Chinese 1,251; African1, 247 ; 6ot her et h
originé 2,066; White European 89, 718; t2009atpageld)i nder of unknt¢
"The figure is 11.4% of all solicitors on the Roll regardless of whether ethnicity is known. Law Society, 2009 at page 10
for details.

& See Law Society, 2009 page 51 for details.

® The General Council of the Bar annual statistics as at the end of 2009. Ethnicity is known for 87% of barristers. The
figure of 16% may be contrasted with those of 6% in 1995 and 15% in 2005, see General Council of the Bar, 2010 at
page 5.

% Thornton has argued that merit, far from being objective, is, in practice, a rhetorical device shaped by power. See
Thornton, 2007, 1985.

1 The academic literature discussed in the next section includes Sommerlad and Sanderson, 1998; Nicolson, 2005; the
policy literature includes Law Society, 2009a. The same patterns of labour market differentiation have been documented
in other jurisdictions: see, for example, Schultz and Shaw, 2003; Thornton, 1996; Hunter, 2003; Sterling and Reichman,
2002; Sterling, 2010; Wilkins, 2004; 2000, 1992; Brockman, 2001; Boigeol, 2003; 2007; Charlesworth and Campbell,
2010.

12 Men solicitors achieve partnership at twice the rate of women (Law Society, 2009) and joint Black Solicitors Network
(BSN) and Law Society research found that an average of 3% partners and 8% trainees at the largest 100 firms in UK
are BME (Hoare, 2006).

'3 This is certainly not a new phenomenon and has been recognised in the US literature for some time. Nelson and
Trubek note that US studies in the late 1980s suggest that, although a larger proportion of women law students and those
drawn from lower socio-economic and minority groups are entering the legal profession when compared to previous
decades, they are also the associates who are most likely to leave large law firms (Nelson and Trubek, 1992). Further
references to US literature on this area may be found in Nelsonand Tr ubek 6s chapter; see also Sch
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economic groups are concentrated in small High Street practices.'® Further, in 2007-8 62% of pupil barristers
were drawn from the top two socio-economic groups.*®

However, despite this strong evidence from both academic research and official statistics of inequalities of
terms, conditions and rewards associated with gender, race and ethnicity and, especially, the interaction
between these different forms of identity,™ there is less consensus about the causes of these inequalities. It
is clearly possible that different career trajectories may have been the result of individual choices, such as a
desire to undertake legal aid work, or personal circumstances, or the availability of opportunities in an
individual 6s fir st c¢ hathese factois.e lhsight into the veays énonvhritchithese factaysn
drive career paths, thereby fleshing out the statistical picture of labour market segmentation revealed by the
statistics, requires in depth exploration. The Legal Services Board (LSB) therefore commissioned the present
qualitative study of female and BME professionals, at a variety of career stages including pre-entry, in a

range of specialisms and sectors, and in several | ocat
career patterns, and the extent to which they were the product of individual choice or the culture, structure
and institutions of the solicitorsd profession and the

Several factors make the research particularly timely. Changes to legal aid introduced as a result of the

Carter Review'” have affected the profitability of a sector which contains particularly high numbers of female

and BME practitioners. It is predicted that the recession will reduce enthusiasm for diversity and equality

initiatives. It also appears possible that the (imminent) introduction of Alternative Business Structures (ABS)

may accentuate the ongoing fragmentation o f'® whickkhas ol i c i
seen the concentration of female and BME legal practitioners in less prestigious sectors and firms. Further,

there is concern that ABS may impact particularly negatively on these sectors, thereby potentially reducing

still further both the social representativeness of the profession and, hence, its capacity to serve a diverse

clientele. On the other hand, if informed by more detailed knowledge of the experiences of female and BME

lawyers, it is possible that, rather than compound the current pattern of raced, gendered and classed career

paths, the introduction of ABS could provide the profession with the opportunity to develop working
arrangements and encourage cultural change which would support these practitioners. This report of our

findings could assist with the design of policy soluti ons capabl e of i mproving the pr
and modernising legal services.

The academic literature documenting legal labour market differentiation is extensive and includes numerous

studies in other jurisdictions that reveal patterns and issues similar to those pertaining in England and Wales.

At the LSB&6s request, our review of this Iliterature 1is
in footnotes, and we also draw upon these in the main body of the report. The academic literature review is

followed by a brief survey of current debates and initiatives reported in the legal profession press.

1.2 Overview of the Academic Literature

The problems experienced by women in the legal profession both in the UK and other jurisdictions have been
examined repeatedly in academic studies,*® while those encountered by other minoritised groups, such as
lawyers from BME and lower socio-economic groups, have received less attention. The issues facing those
who may be doubly disadvantaged i for instance as a result of gender intersected with another identity such
as class, race, sexual orientation or disability i have received still less critical examination in research
conducted in England and Wales.*® This project therefore aimed both to contribute to our knowledge of

! See Duff, 2000; Boon, 2005; Sommerlad and Sanderson, 1998.

1 The General Council of the Bar, 2010 at page 5; and see The Panel on Fair Access to the Professions, 2009 which
found that lawyers born in 1970 typically grew up in families with income 64% above average, and commented that the
professions have become more socially exclusive.

18 |Law Society, 2004; 2009b; 2010. Little research has been conducted into differentials resulting from sexual orientation,
but see Chittenden, 2006. The interactions between different forms of identity is generally described as intersectionality,
originally developed in the U.S. by Critical Race scholar, Kimberle Crenshaw; see, for example, Crenshaw, 1989.
YLord Carteros Review of Legal Aid Procurement, 2006.
18 Bolton and Muzio, 2008.

1 For example: Hagan and Kay, 1995; Gorman and Kay, 2010; Epstein, 1981; Sommerlad and Sanderson, 1998; Webley
and Duff 2007; Thornton, 1996; Hunter and McKelvie, 1998; Leiper 2006; Brockman, 2001; Pierce, 2002. For discussion
of gender re-segregation in law firms see Kay 1997; Abel, 1985.

20 But see Shiner, 2000; Sommerlad, 2008; Vignaendra, 2001. For discussion of the US experience of double
discrimination, see Sturm, 1997; Dowd, 2000; Clanton, 2001; Gorman, 2006. Some have suggested other groups suffer
as a result of the focus on gender imbalance, see Menkel-Meadow, 1986.
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women legal professionals and those drawn from BME and lower socio-economic groups, and also to
examine how intersections of social categories affectec

There are three main theoretical approaches used to explain labour market differentials: those which
emphasise individual choices and strategies (Human Capital theory); those which stress structural barriers

and those which see culture as the primary determinant. While the following outline treats these approaches

as distinct, in practice it is useful to draw on elements from all three: to understand fully the career
experienceiorofat omend professional s, it i s necessary to
both patterned by the structure and culture of an occupation and the specific organisational site in which the

individual is based, this does not mean that the individual does not then make choices, even if these choices

are heavily constrained.”

Human capital and rational preference theory tend to view labour markets as rational and therefore gender

and race neutral, so that equal investment by any given individuals will lead to equality of opportunity and
promotion.”” In this view, careers are not determined by structural and cultural forces but are the product of

an individual 8s r e spTheredoresthe ®videncesof sigaiticany differsnces in the career

patterns of, and rewards enjoyed by women and BME lawyers must be attributed to such factors as the

failure by individuals from these social groups to invest sufficiently in their education and future legal career,

or to their choices of particular specialisms or firms.?* A particularly strong advocate of this approach is

Catherine Hakim who has argued that i t is womendéds | esser commitment to t
that results in their lower status.?

By contrast, much of the feminist academic literature on the professions tends to emphasise the significance
of structural barriers in producing labour market distortions. In this perspective, family structures and
continued sex-differentiation in parenting roles® ar e not vi ewed s o mu c h as di
commitment (as Hakim argues) but rather as interacting with organizational structures and processes to
make possible a way of working (such as very Il ong ho
worker.””  This theoretical approach therefore argues that bureaucratic structures and processes are not
neutral but indirectly discriminatory28 because they inevitably favour the dominant occupational group. Much
has been written on the challenges that female legal professionals face as a result of both this masculine
model of working and wider social arrangements. Holmes categorised these challenges a s ovedwork;
hierarchy, bureaucracy and specialisation; moral conflict, and the difficulty of combining work with
childr?® #Howievergperidaps more insidious than these practical challenges, are the stereotypes which

The notion of o6choiced i sdiseussiomix thelmam text suggedts, forrasshe aréna forahe o v

conflict between Human Capital and other theoretical models (see Sommerlad and Sanderson, 1998, for detailed

discussion). HullandNel son encapsul ate the i ssue soleavé thérigours of tamgefim | awy er s
practice for legal jobs that allow a better balance of work and family obligations, they are making an adaptive choice that

allows them to continue in their legal careers. It is a choice constrained by broader structural realities. But it is still a

c hoi c e étpage9798

2 Becker, 1991; for a critique, see McGlynn, 2003.

23 See Evetts, 2000 for a very clear outline of the three theoretical positions.

% The recent remarks by Jonathan Sumption QC to the Justice Committee suggest that there are those in the profession

who do consider that the reasons for its structural inequalities can be attributed to the lesser quality of women and BME

lawyers: 'Clearly, the diversity of appointments is extremely sensitive to the profile of the higher reaches of the legal
professions. My own impressionil candét say that it is more than an i mpressi ol
experience i is that the quality of BME candidates entering the legal profession now has continuously increased over a

number of years, just as the quality and number of women entering the legal profession continuously increased over a

substantial period a generation ago.' Judicial Appointments Commission (2010), Uncorrected Transcript of Oral Evidence

to Justice Committee, Tuesday 7 September http://www.publications.parliament.uk/pa/cm201011/cmselect/cmjust/uc449-
i/luc44901.htm

% See, for example, Hakim, 1996; 2000.

%6 See, for example, English, 2003; Hull and Nelson, 1998; Mossman, 1995; Smart and Neale, 1999; Dowd, 2000;

Epstein, 1995; Gerson, 1994. For a discussion of the difficulties associated with social categories such as men and

women and the notion of family and work see Collier, 1998.

*7 Acker, 1990.

Bsee Mc Gl ynn, 2000; Costello, 1997 at page 917 O06They [ women]
certain to encounter gender bias at some stage in their careers that will have the potential to adversely affect their

advancement. Because of their complacency, they are unprepared when reality strikes, and often react by changing jobs

or careers, or simply dropping out of the work force- in too many cases, depriving the legal profession of their skills and
talents.

2 Holmes, 1990; Duff and Webley, 2004; Webley and Duff, 2007. Collier, 2004, found many male solicitors also
concerned by these features of legal work.
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tend to result from the dominance of the profession by white, middle class men. ** For instance McGlynn

found that motherhood appears to be taken as automatic evidence of reduced commitment in a way that

fatherhood does not,** with the result that women of child-bearing age are perceived as making a similar
commitment to men only if they O6choosed not to have ch
that choice.

There are similarities between this perspective and the third explanatory approach which argues that as a

result of diversity initiatives and equality legislation, indirect rather than direct sex or race (or class)
discrimination is now the greater problem.32 Particularly influential is the work of French theorist Pierre

Bourdieu, whose focus is on the ways in which cultural practices work to produce and naturalise the
characterist® Appliebtd thedegad professiod, this means that we might locate the barriers to
change in peopleds édcommon sensebd under st anahdwagssof of |, f
conducting business in the profession. Scholars working in this tradition suggest that merit is not objective

but rooted in a system of values which are permeated by assumptions about gender, class and race, and

that, as a result, good qualifications are unlikely to outweigh the value which is placed on traditional markers

of status (such as attending Oxbridge) or on the mere fact of being a white male.**

S ¢ h e waorldam organisational cultures exemplifies this approach. He speaks of organisational cultures as:
60A pattern of shared basic assumptions that was | earn
adaptation and internal integration, that has worked well enough to be considered valid and, therefore, to be
taught to new members as t he correct way to ?f’ e He frther eargued that n k an
organisational cultures can be analysed by examining different levels from surface level through to a core
level, described as: artefacts; espoused values and underlying assumptions. Artefacts are at the surface
level and are the tangible aspects of an organisational culture. They are phenomena that are seen and heard,
visible structures, processes and policies. Clothing, language, manners of address, structural layout of
buildings, ceremonies, rituals and formal written documents, such as policies and mission statements are all
examples of artefacts. Artefacts show how committed an organisation is likely to be to equal opportunities,
formally, through job titles, formal policies, codes of practice, observable rituals, its published mission
statement and values. Values are conscious and artict
publicly announced principles and values t hemployegsyi de a
customer s, and o f°hearl uebakiemldelrdperns bart ef acts and are s
validation6 or contestation in the group, where indi"
conscious level. Underlying assumptions ar e basic beliefs about human nat ul
which we live and work, gender roles and gendered jobs being a prime example.37 Such basic assumptions
are often tacit or unconscious and so ingrained they tend to be difficult to identify, contest or change. Values
become basic assumptions when they are so taken for granted that alternatives are rarely perceived as

conceivable. They thus become the implicit, unwritten
thatanewc omer must | earn in order to fit in, or , to adopt
6fieldé, or its Ohabituséo.

By articulating these three dimensions of organisational cultures, Schein alerts us to their complexity and the
different layers that must be understood if cultural change is to occur. In this view, changing surface level
phenomena (artefacts) such as policies on diversity or working time patterns, will be of little use if values and
assumptions are not examined, effectively challenged and altered to support the new changes in policy or
new ways of working. Thus, using Scheinés theory and
diversity initiatives are to be successful within organisations, then transformation must take place not just at a
policy level (a surface level artefact). It must also occur in the values that the organisation articulates and

% For a discussion see Rhode, 2000; Collier, 1998, 2001, and the discussion in Canadian Bar Association, 1993; and,
further, Thornton, 1996.

* The question of commitment is extensively explored in Sommerlad, 1998 and also Sommerlad and Sanderson, 1998.
As Collier argues, paid employment is a far stronger influence than fatherhood in male core identity (Collier, 2001). See
too Smart and Neale, 1999.

%2 See Collier, 2002 for a discussion of reconceptualising gender, and in particular our understanding of the masculine.
See too Dowd, 2000.

33BourdieuandWacquant,1992.Workwhich hasdr awn on Bourdieubds theoretical framew
1995; Kay and Hagan, 1998; Sommerlad and Sanderson, 1998; Sommerlad, 2008.

* Francis and Sommerlad, 2009; Thornton, 2007, 1985.

% Schein, 2004 at page 117.

% Schein, 2004 at page 13.

%" See Kanter, 1977; Acker, 1990.
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most importantly in the underlying assumptions held by those working in the organisation, particularly its
decision-makers and leaders.*

This last insight provides a useful corrective to the recent enthusiasm for the Business Case for Diversity. A

derivative of Human Capital theory, this is based in the argument that market-based solutions provide a

business case to employers for employing a diverse workforce. This is ostensibly seductive, as it elides profit
maximisation and commercial considerations with better female and BME reg)resentation in the legal

profession, which in turn may improve the position of women and BME Iawyers.3 However, it does not in

and of itself challenge the current model of -ab-leigrmadg 6 pr 8
model. Were the business case to be demonstrated to be uneconomic, then so would this rationale for

adopting equal opportunities and diversity policies.40 Nevertheless, this approach has been influential in the

profession, especially in the commercial sector, and has informed much of the recent debate in the
professional press, which we now summarise.

1.3 Overview of the Professional Literature and Diversity Initiatives

In this overview of the legal press and current diversity initiatives, we begin with a brief outline of the
professional context, noting in particular its increasingly fragmented condition. This fragmentation precludes
generalisations about the extent to which diversity initiatives are being pursued, and in the following sections

we therefore focus al most exclusively on the crethggor at e
the pressure to diversify (often emanating from cIients)41 has been strongest, and where we know that the
overwhelming majority of initiatives designed to enhance diversity have been implemented. However,

although both corporate law firms and the commercial Bar dominate both branches of the profession and are

major employers, several of our respondents were engaged in legal aid work, and we therefore conclude this

section by summarising the measures that have been undertaken by this sector.

1.3.1 Context

Repor t s in the UK | eBadt nperresst astuucsh satsi:l | 6 el u, 4 &thnicwo me n ,
minorities make up only 343ambciGecred1€tr olf a 1UaKn c1e0 0i np alb K npea rstd
a w a’y shiggest that there is now recognition of the need for firms to take urgent action to enhance their

di versity, and consequentl vy, t hat 6more regulation is
solicitorsdé branch) is highly fragment edversitn drhus, whils i s r
diversity initiatives are in place in some sectors and some organisations, it is unclear whether there is either

any consensus within the profession about diversity, or about what should be done to increase it. It is similarly

unclear how effective existing initiatives designed to enhance diversity have been, and where they have been

ineffective, why this is the case.* oOur report touches on several of these issues, and also provides a

framework for further research into the issue.

It is important to recognise that there are already a wide range of diversity drivers operating within the legal
profession. I n addition to state and frontline regul a:
Network (BSN) a n d t he Bl a dkectorya(BLP)x therd are two main categories of additional
stakeholders: third-party research organisations, and clients. Research organisations tend to fall into two
main groups: firstly, those which conduct research into diversity issues as part of a wider commercial offering
- essentially, the legal profession is just one business sector to which such bodies provide services. Here, two
examples would be the (no longer trading) Global Graduates*® and The Satsuma Consultancy, the company
behi nd t BME dBvBrditd survey publications. Secondly, there is the legal professional press. This
frequently collects diversity data for either special diversity reports47 or as part of its general market
intelligence reports. For example, The Lawyer includes gender breakdown data relating to the total number of

%8 Sumption's recent remarks appear to exemplify such assumptions (see footnote 24).

% However, see Menkel-Meadow, 1996, who considers that such gains have not been made on this basis in the US.
40 McGlynn, 2000. See Braithwaite, 2008, for a comprehensive critique of this approach and how it has been adopted by
the large corporate firms.

“! For a discussion of the pressure from clients and generally of the efficacy of diversity strategies in this sector, see
Braithwaite, 2010.

“2Byrne, 2005.

**Hoare, 2006a, 2006b.

“4 Johnson, 2008.

““But some insight is progoogled by Braithwaiteds study
“° Begum, 2005.

47 See Sutton, 2005; Griffiths, 2007a, 2007b; Griffiths, 2008; Parker, 2008a, 2008b.
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male and female partners (equityandnon-equi t y) for many of the UKG6s | argest
of its website.

The second main category of stakeholders relevant to the diversity debate is the | egal professio
clients. Internationally, and most notably in the US, client organisations such as the Minority Corporate
Counsel Association have, for several years, actively used their collective buying power to encourage their
supplier law firms to take diversity issues seriously. Here in the UK, in recent years, both private48 and public
sector clients*® have also announced plans to request diversity data from potential legal advisers as part of
the lawyer appointment process. This has prompted the Law Society to develop two, related initiatives in an
attempt to exploit the potential of client pressure to enhance law firm diversity. The first initiative is a Diversity
and Inclusion Charter, which has been developed for law firms. The Charter includes a statement of
commitment to the Monitoring and Reporting Protocol by which legal service providers may monitor the
diversity of their workforce.® The second initiative is the Procurement Protocol, which the Law Society hopes
that purchasers of legal services will sign up to. The protocol includes use of data captured by a model
diversity questionnaire as a means for clients to consider diversity information from any law firms tendering to
provide legal services. While this programme has been set back by internal delays,® the Diversity and
Inclusion Charter has garnered around 165 signatories i albeit mainly from large law firms.

1.3.2 Diversity and the Legal Profession?

As discussed above, the legal press supplements industry-wide diversity data, collected and published by
front-line regulators, but its primary focus is on diversity ratios at specific elite law practices. For example,
legal publications have provided information on female partnership at elite law firms,* including the
percentage of females who are promoted to partnership each year.>® However, it tends to be difficult to
interpret the significance, in terms of progress on diversity and equality, of some of the results of the (pre-
recession) legal profession press research. This is partly because the research does not always
disaggregate equity from salaried partners,> but also because it reports both such wide variations between
firms and also fluctuating figures, suggesting that it may be unreliable. For instance, in its May 2007 report,
Legal Business research showed that female partner promotions varied from zero per cent at Slaughter and
May, Clyde & Co and Addleshaw Goddard, to 67% at Beachcroft.>® Yet, in the following year, Legal Business
reported that the very same firms had a female partner promotion record of 75% (Slaughter and May), 22%
(Clyde & Co), 67% (Addleshaw Goddard). More recent press coverage has indicated a similar slightly upward
trend in female partner promotion in such firms, provoking the comment in 2008 that female partners were
d e f yglassgeeililng in record numbers6® By contrast,in2009 it was r leemaeassecithtestsheat : 0
partner-level promotions increase i marginally657.

The | egal press has also provided information Fn firr
However the failure to treat ethnicity as a diverse category reduces the value of this information.*® Some elite
firms have a higher percentage of BME trainees than the percentage of BME solicitors on the Roll, which
appears to suggest genuine progress towards ethnic diversity (in 2008 30% or more trainee solicitors were
classified as belonging to an ethnic minority at both Clifford Chance and Allen & Overy, 60 compared to 24% of
admissions to the Roll in 2008-9).*> Howe v er , both of these | aw practices
recruiters of trainee lawyers so the overrepresentation of BME trainee solicitors at such law firms must be

*® 5ee Middleton, 2006; Berris, 2007; Goswami, 2007; Velaigam, 2007.

“9 Goswami, 2008.

%0 For details see: http://www.lawsociety.org.uk/productsandservices/inclusioncharter/monitoringprotocol.page..

*Lwilliams, 2007a, 2007b.

%2 Griffiths, 2007a, 2007b.

%3 Johnson, 2007.

> For example, in 2007, The Lawyer reported that just 14.6% o f tdge cirdledl aw f i r msdé partners were
which broadly aligned with similar Legal Business research in the same year. The Legal Business survey of 100 law firms

did differentiate between equity partners -gquitpparinére(®2d e of sur
female).

%5 jJohnson, 2007.

%% Chellel, 2008.

>" McLeod-Roberts and Byrne, 2009.

%8 Taylor, 2007b; Hoare, 2008.

* The legal press / private research data are not easy to compare because BME diversity data is incomplete, and broken

down into five different sub-categories (Asian, black, mixed race, east Asian, white).

% Hoare, 2008.

®1 See Law Society, 2009 at page 51 for details.
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masking under representation at smaller law practices. Further, we know that this figure encompasses
international law graduates62 who may be from higher socio-economic and dominant ethnic groups in their
country of origin and thus not subject to the barriers faced by British BME lawyers, many of whom are drawn
from lower socio-economic groups.®®

1.3.3 Diversity Initiatives in Large Corporate Law Firms

Many of the large corporate firms are already engaged in a number of firm led diversity programmes. Broadly,
these initiatives can be categorised in four different ways: pre-employment outreach; in-firm mentoring and
support; diversity-enhancing organisational change; and industry-wide awareness raising and best-practice
recognition.

1.3.3.1 Pre-employment outreach

Pre-employment outreach schemes aim, firstly, to encourage individuals from lower socio economic groups to
enter the legal profession and then to support those who do have this aspiration. Research has revealed that
even when disadvantaged individuals do opt to study law, they may make choices which subsequently impact
deleteriously on their career options, and that they are also likely to face a number of barriers including some
resulting from attitudes held by the profession. For instance, the likelihood that such students are unlikely to
have had the benefit of either a high quality state or private sector education® may mean that they have done
t he & wr on ghjectsh obfaired pobr grades (the profession generally disregards the social conditions
under which these examinations have been taken), and
indicate that there is a strong correlation between social class, university attended, success in entering the
profession at all, and success in entering particular sectors).65

Disadvantaged students also tend to have less information about access to the legal profession and fewer

networks on which they can draw for advice and help (for instance through contacts) with entry. So not only

do many st ud e mdwsto bécoroeta lawyegotwvibey al so &édondt kna8k Thehat th
legal profession has developed a number of pre-employment outreach initiatives designed to overcome many

of these challenges, and has also sponsored other initiatives such as the Legal Launch Pad (LLP)®’, and

Pathways to Law®®, which have been reported in the press®® as well as in BSN and BLD publications.

Inevitably, however, such initiatives can only reach a small number of students and they do not address the
professionds elitist attitudes.

1.3.3.2 In-firm mentoring and support

An additional diversity challenge is the problem of attrition: again both statistical surveys and an extensive

literature demonstrate that women and BME lawyers tend to leave their firms or chambers in far higher

numbers than their white, male counterparts.70 The fact that this pattern is found in other, similar jurisdictions

is generally interpreted as constituting st r ong evi dence of the persistently

®2 There is anecdotal evidence that their international commercial focus leads City law firms actively to recruit from an

international pool of talent.

®3 Shiner, 1999, 2000; Vignaendra, 2001.

“See for exa mpl e. the Law S dsod, £99% 2HE0; Dufg 2060 See o Nicolsor, 2005;tBeh i ner
essays in Thomas, 2000; Sommerlad, 2008.

% For example, Shiner, 1999; 2000.

®®See FrancisandSo mmer | ad6és di scussion of these barriers (2009) and
them http://www.ukcle.ac.uk/research/projects/francis.html.

" The BLD is supported by several leading corporate forms. Its Legal Launch Pad (LLP) programme is part of its Legal

Gateway Scheme, which is targeted at ethnic minority and disadvantaged 14-17 year olds. The LLP, sponsored by DLA

Piper, is aimed at 2nd year ethnic minority undergraduates and offers a range of skills sessions, gives guidance on the

application and recruitment process and enables participants to meet with lawyers; see www.onlineBLD.com.

% | ike the LLP, Pathways to Law is supported by leading law firms. Launched in September 2007 by the College of Law,

with the support of the Law Society and the Sutton Trust, the scheme is designed to provide opportunities to A level

students who wish to follow a career in law, who are from under-represented groups and who attend state schools in

England. It comprises a series of lectures, seminars and advice and guidance sessions held by the five partner

universities i Leeds, LSE, Manchester, Southampton and Warwick i as well as at regional centres of the College of Law,

and also law firm placements. http://www.pathwaystolaw.org/

% The Lawyer, 2007; Ganz, 2008a, 2008b.

" Duff and Webley, 2004; Skordaki, 1996.
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dominated Workplaces.71 To address this problem several leading law firms have in recent years created
their own in-firm mentoring or support schemes.”

There has been no research intolawy er s d perceptions of s iihe hawyenreporiedt i ves
that one reader had posted on the online forum the following response to such an initiative by an elite firm*:

d-ar from assisting women, [ f i r m& s actioasnigtides stigmatise women in the profession - highlighting

their O&6special needs6; reinforcd,ngwhi Isaibd n onti Hmeito telinee & s & @) ¢
from the details if this is really targeted at women. But if it is, it is really condescending and patronising.&*

1.3.3.3 Diversity-enhancing organisational change

The professional press surveys suggest that the most effective way for a law firm to retain its associates is by
re-engineering its career paths. In a 2007 subscriber survey, jointly carried out by The Lawyer and YouGov,
while 60% of associates said they wanted higher salaries, 82% wanted flexible working. Alternative career
paths were also favoured by 53% of respondent s, wi t h
targets.”® In the same year, a more granular survey - a joint venture between Legal Business and recruitment
consultants Hughes-Castelli also showed the importance of work-life balance in retaining staff. When asked
df you were to move from your current firm, what would be your primary reason for doing so?6work-life
balance was cited as one of the most important reasons for moving.76 However, there was a clear gender
divide in the responses, between all respondents, at all levels of seniority in terms of the importance assigned
to it in relation to other issues (around 107 15% more female respondents consistently rated work-life balance
more highly than men). Nevertheless, both sexes generally rated it as one of the single most important
issues, alongside @areer progression opportunities.6 Interestingly, however, when asked what other factors
might make survey participants consider moving from their current firm, there also appeared to be a gender
divide in terms of the preferred form of work-life balance. While men and women alike wanted to work fewer
hours in similar percentages, around a third more women than men actually wanted to work flexibly.

In addition to these professional press surveys of eli
separate 2007 survey of top 50 UK law firms discovered that, of the 38 results published, 25 firms offered
alternative career paths, while all-but-one offered flexible working.”” Further, especially since the start of the
recession, part-time working appears to have found widespread favour with law firm management, as firms

opt to reduce their | siabl altersafive lwoedukndam:;g78 Howewvar theseassirvegs do
not address whether lawyers who opt for alternative working patterns are penalised (which might provide one
explanation for mal esd | esser interest i rd the btatistigal for

surveys indicate that part-timers are not treated equally to their full-time colleagues, and, most importantly,
that they tend to be dislodged from the partnership track.”

1.3.3.4 Industry-wide awareness raising and best practice recognition

One of the most high-profile ways in which a legal practice can demonstrate its commitment to diversity is to
enter itself for a diversity award, which gives the successful firm external endorsement of its diversity
credentials. Such awards are increasingly common, and fall into three broad categories: those which are
awarded by external bodies (that is, the legal profession is just one sector they cover), those which are trade
press-led, and those which are profession-led.

Organisations external to the profession which give awards include Stonewall, the Lesbian Gay Bisexual and
Transgender (LGBT) group; whose events include its annual Top 100 Employers Index, which recognises

> See for instance Potter and Hill, 2009, for a discussion of this phenomenon generally.

"2 Ereshfields, which pairs female associates with female partners (Begum, 2006b) Herbert Smith and Pinsent Masons
(the latter firm provides a structure to represent female, gay, ethnic minority, religious and part-time workers (Griffiths and
Moshinsky, 2006); Clifford Chance, which has created both lesbian, gay, bisexual and transgender (LGBT) (Taylor,
2007a); And womenébés networks in recent years (Taylor, 2008); I n O
scheme for its women lawyers (Dowell, 2009).

"% The scheme specifically targeted women lawyers; McLeod-Roberts, 2009a.

“The initi atsoftwhklsotraning; Maleod-Robedts, 2009b.

’® Hoare, 2007.

" Doggett, 2007.

" Williams, 2007b.

’® Chellel, 2008.

& See, for example, Epstein et al., 1999; Thornton and Bagust 2007.
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LGBT friendly employers.80 There are also external organisations which rate law firms in terms of gender

equality such as the Working Families charity81 and the jobs-recruitment website www.wheretowork.com,

which has produced a 50 do pl i st onhereeworpen wanteta veork.8? Another external stakeholder,

the Managing Partners Forum (MPF), a cross-sect or al member sé association f
professional service firms, ran its own diversity awards scheme between 20031 5.%

Within the legal profession press diversity promotion is a recent phenomenon: the first Legal Business award
specifically to recognise firmsé e f ¥ @007 adso saw thelauhcladf i on t «
the Law 8ec«iedd yagwsawhidhs dnce its initiation, has included a specific category in relation to

equality and diversity.85 This recent trend toward diversity recognition awards is also evident in other, less
formal, | awyersd associ at i ond Muslimoawyeesx(Avih)priove holdsTith ewn As s 0 C i
event to celebrate the activities of members of the Muslim legal community, as does the Association of

Women Solicitors (AWS).

It is noteworthy that such events and schemes are restricted to the large firms at present. Also, doubt has

been cast on their value in promoting diversity, and it is clear that they are exploited for PR purposes by firms

and are driven by the O6éBusiness Case for Diversityd s
justice.86 Nevertheless, such awards do appear to have merit in that they raise the diversity issue and since,

in order to win, the firm must offer convincing evidence of change to a specialist judging panel.

1.3.4 Diversity Initiatives in Legal Aid Firms
The Legal Services Commission (LSC)87 is committed to equality and diversity in the provision of legal aid

services. This commitment has included the following goals: 6 setting a | evel playing f
has the opportunity to realise their potential; creating a culture of respect; supporting an inclusive
environment ; valuing our differences and ur?BdOnevsayianding

which it has sought to realise these goals is through research. For instance, in 2006 it commissioned an
augmented equality impact assessment of the then proposed reforms to the criminal defence legal aid
scheme.®® An important finding of this study was the extent to which the stratification of the profession has
resulted in a significant over-representation of BME lawyers in the London criminal defence market.

The LSC has also made the operation of equality and diversity policies within firms a requirement of obtaining
a legal aid franchise. Thus in 2007 they issued Equality and Diversity Policy Guidance, to assist firms to
meet their contractual equality and diversity requirements under the Unified Contract and General Criminal
Contracts from 2007. This was in addition to the requirements under the Specialist Quality Mark scheme that
obligate legal aid providers to have an equality policy in place in their organisations. The stated aim is to
encourage legal aid suppliers to promote good practice in meeting the needs of their diverse client base, by
means of a diversity and equality policy that must be kept under review through ongoing monitoring and
evaluation of its implementation and impact. Further, suppliers are required to have a diversity and equality
training plan and communications plan.

% |n 2008 Pinsent Masons became the first law firm to appear on its the index Parker, 2008a. Since then, three other elite
law firms - Simmons & Simmons, Herbert Smith and Eversheds - have appeared on it: McLeod-Roberts, 2010b. Other
law firms have been working with Stonewall for a number of years to address the issue of LGBT-equality Binham, 2006;
Frost, 2007.

8 |n 2009 the Working Families charity listed Addleshaw Goddard LLP and Wragge & Co LLP as amongst the top 20 UK
employers.

8 |n its 2009 edition, the top 50 list described Allen & Overy LLP, Clifford Chance LLP and Eversheds LLP as

®@r ogr easnployere 6

8 n 2003,t he MPF awar ded rdnreemupdpasitiomforitd diversity irdtiative, in 2004, was classified Kirkland
& Ellis as a gunner upg and shortlisted Eversheds. Email correspondence with founder and executive director, Richard
Chaplin 7 on file with R. Parnham.

#1n 2007 a separate award category was created for firm-s p e c¢ ¢ofparate sdcial responsibilityéactivities (which
includes diversity). The first The Lawyer magazine HR award also took place in 20077 wh e n t he moseeffedtivd or 0
di ver si ty wasvogby&lifionceGhance.

8n 2007, the law firm award-winners in this section were Allen & Overy, followed by Eversheds in 2008 and Simmons &
Simmons in 2009.

% See Braithwaite, 2008, 2010.

8 The Legal Services Commission (LSC) is the non-departmental public body sponsored by the Ministry of Justice (MoJ)
which administers legal aid. Providers can only deliver publicly funded legal advice and services if they have a franchise
from the LSC.

88 Legal Services Commission Equality and Diversity Policy Guidance, 2007.

% MDA Research on Ethnic Diversity Amongst Suppliers of Legal Aid Services, 2006.
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In 2008 the LSC introduced its Single Equality Scheme to pull together its various equality and diversity
initiatives including those on: race; gender; disability; age; sexual orientation; religion and belief and the use
of the Welsh language in Wales.®® The LSC also established a twelve person strong Client Diversity Group to
examine how the LSC and it supplier based delivers legal services to clients, as part of this strategy. The first
annual report on the operation of the Single Equality Scheme was published in 2009. This provided an
assessment o frogresh en dikessityp and, psing the findings of the Report of the Panel on Fair
Accesgslz to the Professions, included a comparison with the work of the Bar Council, the Law Society and
ILEX.

The LSC has also been proactive in trying to attract a diverse group of entrants into the legal aid profession,
via its LSC Training Contracts Grant Scheme, which provided funding to firms and to trainees (in relation to
LPC fees) who commit to training and working in legal aid.** From its inception in 2002, approximately 750
trainees (and their firms) have been assisted through this Scheme, to a value of £18 million. Unfortunately,
due to budget cuts, the Scheme is not funding any new legal aid trainees this coming year.*

1.4 The Structure of the Report
In Section 2 we describe our research methods, sketch out the main characteristics of our sample, and
describe how we analysed our data.

This is followed by the sections in which we report on the data. The key themes which emerged from the
responses have shaped our organisation of these data sections; they are:

T the fragmentation of the profession and consequent

T the I ong hoursdéd culture and emphasis on commitment
91 the lack of transparency of some key procedures and practices.

T the |l egacy of the professionds white, male elitist
1 the importance for career success of personal relations/ bonding and socialising.

We therefore begin our discussion of the data (Secti on 3) by describing our re !
profession and their accounts of wh a't had shaped the
segmented and segregated character through ouchthesampl e 6
experiences varied according to such variables as the gender and ethnicity of the respondent and their
geographical location. We then, in Section 4, draw on our respondentsd experiences and perceptions to

di scuss the pr of esugltura précticessandrthe waysiin which thesetaffect ¢the operation of

nominally transparent and equitable procedures. In Section 5, we draw on our research with diversity officers

to discuss the professionds r es po ansinsttutiooal leval €for ohdtamcer s i t y
Law Society policy) and then at the firm and chamber :
respondents had to say about their options and the strategies they had adopted to deal with the difficulties

they encountered in the profession. Section 7 concludes the report and sets out some proposals to address

the challenges identified.

% Legal Services Commission Single Equality Scheme 2008-2011 Respecting Diversity, Valuing Difference, 2008.
o Legal Services Commission Single Equality Scheme Annual Report, 2009.

%2 For details and an evaluation see Bacquet, S., Boon, A., Webley, L. and Whyte A, 2009.
% See http://www.legalservices.gov.uk/public/training_contract grants.asp for details.
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2. RESEARCH METHOD

2.1 Introduction and Aims

The research examines the processes which produce differential opportunities and career patterns in the
solicitors6é profession and at the Bar. It is a qualita
actors attach to their choices, and the experiences that inform them, rather than provide a statistical

description of the consequences of career choices.” As Silverman argues, in depth qualitative studies have

the potent i arich sowcesgot data which provide access to how people account for both their
troubles and t h%iof cogree,osdch &coountsuareenécessarily retrospective and contain

elements of rationalisation and self-justification, and must be interpreted in that light.®® However, as we have

established in the literature review, the present study is supported by an extensive range of surveys, including
statistical evidence that documents how the professior
unequally between men and women, and between members of different socio-economic and ethnic groups.

We have therefore drawn on both this work and previous empirical studies conducted by the authors, such as

those of Duff and Webley, and Sommerlad and Sanderson,®” which shed light on the reasons for women

leaving the solicitors' profession or choosing secondary career paths.

Moreover, theval i di ty of our respondentsd accounts of t heir
precisely in terms of their status as perceptual rather than factual phenomena, and it is these experiences

and perceptions which form the principal objective of the research investigation. The Macpherson Report
identified racist incidents as 'any incident which is perceived to be racist by the victim or by any other
personég8 and whilst this definition has continued to be contentious in policy terms, the emphasis on
experience and the perception of experience remains a powerful corrective to the equally problematic view

that discrimination can only occur where there is intention.

The research questions we explored with our sample were:

1 Do career patterns and opportunities for women and BME lawyers differ from those of white
men and if so, how and why?

1 How did women and BME lawyers experience and perceive the profession? To what extent
and in what ways did their opportunities appear to result from bureaucratic structures and
formal processes and to what extent from informal, cultural practices?

1 What strategies do individual practitioners adopt? What are the main drivers affecting their
career and life choices?

These questions were investigated with individual practitioners, employers and diversity managers as follows:
1) Individual strategies and tactics:
1 Whether individual women and BME lawyers perceive structural and cultural barriers to their
entry and progression within the profession, and if so, to what extent? What critical incidents
and events have shaped their perception of equal opportunities at work?

1 What adaptive strategies do individuals adopt where they perceive such barriers?
1 Do practitioners draw on any collective resources (pressure groups, support networks) for
support?
i How do different forms of diversity interact to

2) Organisational and Institutional responses:
1 What are the policy responses of employing organisations, institutions and individuals to the
diversity gap, and do those who deploy diversity policies monitor these for effectiveness?

% For a discussion of the literature explaining the underpinnings of qualitative and quantitative empirical legal studies and
the differing traditions see Webley, 2010. See further Kirk and Miller, 1986.

% Silverman, 1993 at page 4.

% Dingwall, 1997; Silverman, 1993; Cicourel, 1964.

" Duff and Webley, 2004; Sommerlad and Sanderson, 1998.

% MacPherson, 1999.
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The research team used a biographical interview method, described in greater detalil below.”® A coding frame
based on the teambs pr evi ou s pedasghe basis for analysis ofithe interiiesvl d wa s
transcripts.100

2.2 Method: Biographical Interviews

The biographical approach, which involved asking respondents to provide accounts of the origin of their

interest in law, and their subsequent career path, allowed the research team to explore career processes and

key transition points while also eliciti ﬁobTheﬂeaenabsa)nt ext
used the group interview approach found i n kRasbnsforand We
women solicitors leaving the profession or moving from private practice to in-house roles.’® In that study the

groups provided a supportive environment within which women felt secure in revealing their career
experiences and their choices, and this provided a sound rationale for replicating this approach,
supplemented by individual face to face or telephone interviews.

The small-group interviews were scheduled to last for up to an hour and a half and were conducted with the

aid of a topic guidet h a't made wuse of open gquestions to examine ¢
paths and career drivers.® Individual interviews lasted anywhere from half an hour to an hour and a half

and were loosely structured with the aid of an interview schedule adapted from the small group topic guides.

In all but two instances they were recorded (all with participant consent) and the tapes were transcribed. We

have used quotes from the interview transcripts in the report and have redacted personal and identifying

information from them so as to preserve the anonymity of our research participants. The respondents were

also asked to answer or complete (some did these orally others in writing) a short series of questions that

provided background information on their professional status, educational and family background, ethnicity

and other demographic data.’®

2.3 Selection of Interviewees

The team originally aimed to conduct approximately 45 biographical interviews i around 25 from the London
and South East area and 20 from the North East area - through eight small-groups of 3-5 interviewees or a
combination of small group and individual interviews, with participants sufficiently varied to capture a
spectrum of view-points and experiences.105 The sample was designed to include solicitors, barristers, legal
executives of various ethnicities and ages, ranging in levels of experience, and practising in a variety of
subject specialisms, types of organisation, and geographical location.

A range of sampling techniques produced a highly satisfactory response rate and enabled us to assemble a
sample which was larger than originally intended'®, and stratified along the axes of experience, subject-
specialism, company and firm type, geographical location, BME status, age, children, and so on, as
discussed above. We interviewed 77 people who were current, former or aspirational (law students, law
graduates, LPC graduates) solicitors or barristers as well as a very small group of other legal professionals,
which included those who work as a paralegal or legal executive.

2.4 The Legal Professional Sample

2.4.1 Gender, Age and Ethnicity

The table below provides a breakdown of the sample in terms of gender and ethnicity. The term BME
encompasses a very diverse range of non-white ethnicities; those represented by our respondents included:
African; African-Caribbean; Asian; Caucasian; Chinese; Hispanic; Jewish and mixed race/dual heritage. Most
of our respondents were born in Britain, some in other EU countries, and a small number were born outside
the EU (as indicated where relevant next to their quotes).

®The research desi gn meets the ethical standards of the rese:
100 Glaser and Strauss, 1967.

101 5ee Spradley, 1979 for details. See further Rustin and Chamberlayne, 2002.

192 ee Duff and Webley, 2004; Webley and Duff, 2007.

103 A copy of the small group interview topic guide can be found in Appendix 1.

194 A copy of the questions may be found in Appendix 2.

19 see Webley, 2010 for a wider discussion.

1% The high response and the project& time limits meant that it unfortunately proved impossible to interview some people.
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Table 1: Breakdown by Gender and BME Status

White BME Total
Women 33 31 64
Men 0 13 13
Total 33 44 77

The age of our respondents ranged from 23 to 67 years old. The majority of the Northern respondents were
in their 30s and 40s, the majority of the Southern respondents were in their 20s and 30s.

2.4.2 Professional Qualification

In keeping with the higher ratio of solicitors to barristers in the profession (145,381 solicitors on the Roll at
31% July 2009 and 15,182 barristers in 2008, ratio of c. 9:1), our sample was heavily weighted in favour of
practising solicitors. However we also interviewed a small number of law graduates who aspired to be
solicitors and barristers, as well as a small number of legal executives, legal academics (who had previously
practised) and a smal|l group of women and BME
professional training route (that is solicitor, barrister or other legal professional route) rather than their current
role.

Table 2: Breakdown by Legal Professional Qualification Status

Solicitor Barrister Other Total
(incl. Trainee) (or Pupil)
Women 47 10 7 64
Men 10 1 2 13
Total 55 11 9 77

I n ter ms of the respondent 9owere trtameeg 183 wer ninpph-gargnar elavel)
solicitors either in private practice or in-house and 12 were partners split evenly between salaried and equity
partnership (one of whom had retired). Of the partners, 2 were female BME partners (1 salaried and 1 equity),
9 were white female partners (5 salaried and 4 equity) and 1 was a BME male partner (equity). We
interviewed 11 barristers (3 of whom in the employed sector), and there were 12 who we have c od e d
(including those who work as a law academic, a legal executive, a paralegal or in a law related field or who
are a law student, a law graduate or an LPC graduate).

2.4.3 Caring Responsibilities

The salience ofbdcuhteuitédgabfocargen patbsumade it important to know whether our
respondents had any caring responsibilities. Fewer of the Southern respondents had children than did the
Northern respondents, although this may be a function of their younger profile, as the majority of the Southern
interviewees were in their 20s or very early 30s. The interviewee within our sample who had the most caring
responsibilities was a salaried partner who had four children and an elderly parent to care for, who was
workingareduced-hour sdé pattern.
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Table 3: Breakdown by Caring Responsibilities

People with caring
responsibilities

People with caring
responsibilities

(Children) (Other)
Women 23 2
Men 2 i
Total 25 2

2.4.4 Socio-economic and Educational Status

We used a proxy for class: namelytherespondent sd parent al occupation,
their own participation in higher education and their self-definition. Indicative findings suggest that of the 77
interviewees only 18 were from working class backgrounds (5 white women; 10 BME women; 3 BME men).
Given the significance of university attendance for socio-economic status, and evidence that a
di sproportionate number of British born BME
correlation between ethnicity and university attended. Not all participants disclosed their university
background.

Table 4: Breakdown of University Type by BME Status

New University Old University Oxbridge Total
White Female 2 20 ! 29 (N 33)
BME Female 8 11 3 22 (N 31)
BME Male 2 4 2 8 (N 13)
Total 12 35 12 59

The majority of interviewees attended pre-1 992 60l dé Universities, and
although some had read law with another subject. Only a small minority stated that they had read another
subject before undertaking the GDL/CPE to convert to law.

2.4.5 Specialisms and Work Locations

In addition to a range of levels of experience, the respondents were also working in a variety of subject
specialisms including commercial litigation; commercial property; corporate; criminal; education; employment;
housing; human rights; family; immigration; medical negligence; niche areas of work including aeronautical
law; public law; personal injury; residential property; and welfare law. They worked in a wide range of firm and
company types including private practice (both large City firms and small legal aid practices), and as in-house
lawyers. The barristers were drawn from both the self-employed and employed Bar. Most were based in the
South East or the North East although we did also interview a small number of people from other parts of
England including Manchester and the Midlands. One respondent was based abroad.

2.5 Diversity Officer and Stakeholder Sample

In addition to our sample of legal professionals, we also interviewed five diversity managers. All but one were
female, and based in large corporate law firms. Our interviews focused on their experience of diversity
policies and good practice in this field, and future plans and projects. A further small
sample comprised individuals who could be described as stakeholders, some of whom were also in practice
but were serving or had served on Law Society, Bar Council, or lawyer interest or professional and/or
diversity groups. Only one of our stakeholders was not and never had been a lawyer, the remainder were all
current or former legal professionals. Finally, we also put questions about diversity initiatives to those
members of our legal professional sample who also had a diversity role or special knowledge of diversity
initiatives.

2.6 Data Analysis

The research team developed a thematic coding system. Some of the basic codes derived from the process
of reviewing the literature, and from the a priori framework provided by the research questions (for example
codes concerned with career choice). Preliminary analysis of a range of initial interviews generated a further
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set of general themes and specific codes which were shared, defined and refined by the team. This provided
the framework for the final analysis process. The process was iterative as is the case with established
grounded theory method."®’

107 Glaser and Strauss, 1967.
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3. CAREER PATTERNS AND OPPORTUNITIES FOR WOMEN AND BME
LAWYERS

3.1 Introduction

The aim of this section is to give a context for Sections 4 and 5byoutini ng our respondents?®o
their career paths and providing an overview of the factors that they believe have helped or hindered them in

their career progress. We begin by reporting the extent to which the sample reflected the segmented

character of the profession. We then discuss the views of respondents who felt they had been successful on

the factors behind that success. We conclude the secti
specifically related to gender, race and culture, including the prevalence of stereotypes.

3.2 Segmentation

The statistics clearly establish that boththe Bar and t he s ol icharattarised iy selgmeatationh ar e
and segregation. It was therefore unsurprising to find that the white female lawyers tended either to work in

areas which are gendered female, such as residential property, personal injury, family or education law or on

the O6softer sided of more atypically o6mal: 8 d0xmpe ceinadleids n
...working for the university, so that might be seen as a soft female thing if you look at the whole spectrum of

pr oper t(g2FWSPY). Ode barrister commented:

&ou tend to find more women in family law. Criminal defence you tend to find women end up being pushed into

sex offences. é | was specifically asked for in relatio
defendants wanted to be seen having a female barrister because, of course, that meant they liked women and

they woul dndéta pvosnainb loy b ageSFWNB/A®.0o mané b

Such specialisms are generally less well paid, and therefore both less prestigious and less likely to lead to
promotion; confinement to this type of work was one of the reasons given by one of the academics for leaving
practice.

On the other hand, others had positively chosen legal aid work either because they were committed to it and /
or because they saw it as less likely to suffer from work practices which they considered to be problematic or
discriminatory. Thus an African Caribbean female who had experienced explicit racism in a commercial firm
stated:

6 have to say that ... | do see myself staying in legal aid for two reasons. One because | do enjoy doing the
social justice work but two, | would fear going back to commercial work to a firm and being treated as | was
b e f o(d26BMES).

Some female respondents stressed the differential treatment (sometimes bullying) which had led to them

doing typically o6femaled wor o] fwars iipmsthapnrcoep,eranye wo ndand
(a18FWEP). Several also spoke of specialisms which remained largely male preserves such as shipping, and
6contracts and cloTul @abKk i magi ne a(al8W\0/EP nAnottien inotegl thath e s e 6
development at the Bar was difficult due to the way in which work was allocated:

6l n criminal defence they wouldnét trust you with nice |
murder or drugs cases was when | was being led by a more experienced malebar r i st er . So, It hin
cracktheso-cal | ed serious stuff in cri meCc3FWB/Ag). i mmi gration ther

Others, however, had become successful in areas traditionally ascribed to men and described themselves as
having been quite strategic during their training in order to ensure that they got the type of work they wanted
in prestigious sectors.

The route of some BME female solicitors into practice had been more circuitous than their white counterparts,
several had had previous bad experiences and a few were not entirely content in their current position.
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Vignette 1

6When | began, | di dnot want to be a | awyer, it wa s
because they thought it was a quite safe profession, and respectable. And at the time, during my university, my
mot her was ill, so I didnét get good grades for obvi

And so then | worked as a secretary and a receptionist ...for a year to see whether | could carry out the function of
whatalawy er woul d do, so thatodés how | entered the pro
somebody told someone else that they were looking for a receptionist, and so | applied, and because no one else
knew that they were looking for the role, | got the job.

Okay, | worked at the sole practitioners for a year, and during that time | applied for my legal practice course,
because she said that she would help me with the funding... So in that year | applied for my legal practice course,
and it was on the basis that she was going to offer me a training contract whenlcame backé after
it. So then the following year | completed my legal practice course and then | went back to work for her. But she
wasndt willing to maynufmhe .LawH®ascisatlyarmi was A6, 000
Society for being too low, so she wanted to increase it to £8,000 but we pay for our own professional skills course,
which | didnét agree with, so then she terminated my

So then, someone had told me that they had been app
from [other city]. So | applied to two City firms ... for paralegal work, and | was accepted in both. One of them, they

had over-recruited, sot hey coul dndt take me on, but they gave n
me the employment. The other was a three months rolling contract, and | worked there for three years. So during
that time, | worked there for three years in the large City firm, within a paralegal, litigation disclosure team. It
hel ped me work out which areas that | wanted to go

long enough, and the project was coming to an end, | found it difficult finding alternative roles using recruitment
agencies.

But the recruitment agent that | found really usefu
advertise withé the Law Society, | think with tidna
background. And so | applied for a role within a company in-house legal department, and went through the
interview process, got the job. | worked as a legal assistant in that department for a year, and because they were
impressed with me, they agreed to register as a training establishment. And from that, | qualified.

. And because of the three years | had done at th
the time you could get a [training contract]... discount, and itwasfor a year . So | only
training. ... So | qualified in 2003, then there was reorganisation, changes and personal issues which... you know,
|l dm not g9going to go into, and so | | ef t tkhbacausecl doompl &
youdre not in employment, itds harder to find work.
very dismissive ...60

elFBMES

Like the white female lawyers, some of the BME lawyers were more likely to be located i n 6f emal e«

specialisms such as family law and legal aid, although this was more typical of the respondents from the
North of England rather than the South. Indeed there was strong representation in the sample from BME
lawyers in the commercial sector in London. Nevertheless, the experience of these lawyers exemplifies the

professionds stratified character. One male BME | awyer

& e celebrate how the law is improving because of the number of new minority lawyers coming in, but then you
break it down so a lot of them are doing legal aid and in High Street firms. The skills that we need for that are no

di fferent from the skills that you need for commerci
law, the ability to relate to clientsand a calm and organised brain.

al w

But

challenging thing because they dondét see Ood/MBVMEER) eopl e t h:

A few expressed dissatisfaction about this pattern, and several also suggested a coincidence between their

ethnicity and their client base; for instance a female Asian barrister said: 6 we t ender for a |
wor k, |l ocal authorities are in favour (a4FrBME®) 8he wentoh y
to say that she was given a |l ot of O6public sector

while not wishing to reinforce the current tendencies towards ethnic segmentation in terms of practice areas
and clientele, she also pointed to the need for more BME practitioners in areas such as West Yorkshire with
large multi cultural communities. Others had made a positive choice to move into such an area where they
felt they had an advantage for cultural, ethnic or language reasons and were happy about the career path that
they had chosen:
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o1 got into an area where being a Malaysian Chinese, it b
we have different races in Malaysia, so doing employment law, it was something that fitted me and it became
something that | could grasp quite quickly, therebés a | ot
are | aws t heitlFBMES)Wi th it. 0

In fact, despite the personal experience of labour market segmentation, most of the practising lawyers

appeared contentwi t h t heir speciali sms; for instance the womar
that she was 6 qui t e h ggl§FWEP) 8wail contentment was also expressed by respondents with

their locations; for example, a woman who had opted for the shelter of an in-house position in the public
sector was extremely po.sthat flexillity,aHe ondependeree, and the very enigh 6 .
amount of responsibility that cltdJs¥BWEKS) Thée magority ofthes wel |
barristers also expressed satisfaction with their current firm, organisation or chambers.

Reflecting the general, relative contentment with their firms, several respondents emphasised the importance

of finding the right working environment; for instance two female barristers from the North of England and one

from the South spoke of their experience of hostile cultures in their previous chambers, and the Northern

equity partners similarly described their firms as different; for instance: 6 | think in a standarc
have got ¢athFWHEPE rGthér respondents (particularly those from London) were more likely to

attribute difficulties in the working environment to factors other than race discrimination, but some did note

that they had had to move firms or chambers in order to find one in which they felt comfortable.

Most solicitors stated that they had originally aspired to be a partner, and one white female associate in a

High Street practice in the North East was about to leave because the promotion criteria and procedures

were unclear in her firm and she had been promised partnership elsewhere. It was noticeable, however, that

a sizeable proportion of the women said they no longer had partnership ambitions. This was frequently the

result of having, or pbannhibwvg thadhawye,chdécthidl ddemn:prd@babl
t hat I donot really want t o beicyuneriordiesphiftt t Gad 1 RBMEB UL
concerns were expressed about the time commitment they would need to make in order to reach equity

partnership or the sacrifices they would have to make in order to be taken seriously as partner material:

61l d6m probably not pr ep areeeduirddto gat apardnkership withie the propentygdspartmers t  a

in a City firm. ... | mean, | worked very, very hard; | worked incredibly long hours - sorry, that probably goes without
saying. But on top of that you were expected to do all of... the extra-curricular stuff - | suppose, the marketing, the
spending hours out with the clients and getting the work in. ... | do remember one of my colleagues who embraced
that side completely, and to her credit, after a number of years of working very, very hard at that sort of aspect, as
wel | as the work side, she got her partnership. But
(e6FWIHS).
Ot her women highlighted the role of alternati Beweratar eer

female senior associates in the North spoke of the creation of the role of legal director (sometimes referred to
as Of Counsel), which was a position above senior associate but without partnership prospects. There is a
perception that this role is more suitable for women with children since the hours expected are fewer than
those required of a salaried or equity partner (as we discuss in Section 4, this can be seen as representing a
non-career track, and hence a form of reduced professional status). Several women approaching partnership
level spoke of this role as an option and that women were thinking of it as an alternative to trying to reach
partner, which had become more difficult in recent years:

ol think as soon as m,out deo egred dfnttohe Ilianme fiimr ter ms of
something | 6ve always aspired to doing. We now have a r
certainly suits mums and those wor ki ibilgdy ofpagarthership, ané haviigo ar en
to put in all the hours that partnership requires, so it
because early on | ... had decided that ...nt waot B0 be.a
just sort of, think(@lRWS)about that other role.d

Several of the BME practitioners from the North East had made a positive choice to return there because of

their familial and community links. Two of them had also made positive choices to leave their large,
prestigious corporate firms in a large Northern town for small High Street practices in a smaller regional

centre. White women often claimed to have been motivated by similar factors: 6y ou wer e just an
there to generate fees for the partners ... if you were there at 8 in the morning and still there at 8 in the
evening you seemed to (BBEWH;d dfeftthd offav o d.reibdthgds@ere e as on
too | ong, the commut i argt iamed twhey ecdisdmdtt hl iakef ip m [ i ke
pr es s(@altFBMES). Similarly there was some evidence from Southern respondents that career choices

had been influenced by the desire to be closer to their families, particularly elderly parents:
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@Certainly there was also an element that pushed me geographically to where | was; | wanted to be close to my

parents who are older than most parents, and so | wanted
their old age, sothatwasanext er nal é | deccécided thecpasteo it* was cl ose to
(e15FWSP)

3.3 Factors Contributing to 6Successbo

The most common positive explanations put forward by respondents for attaining positions that they were
happy with were having good qualifications, being better and working harder than colleagues (this was a
recurring theme, especially in the BME sample), determination, informal mentoring and good luck. For
instance, a male BME recently qualified employment lawyer with a large, regional corporate law firm, thought
that he had obtained a training contract and then been kept on at the firm as a result of having excellent
credentials and working harder than others. Another male solicitor said: 61 é6ve al ways foeel t t ha
myself Co mor e than re6MBMES).Sevprdl eespbndents said that their damily, or
their spouse/ partner, had provided invaluable financial or moral support. Three of the women partners had
a supportive husband or partner who shared domestic labour (the other woman equity partner was single and
childless).

Many respondents who were happy where they were, also spoke of having been lucky; for instance one white

equity partner attributed her promotion in part to the fact that fewer men wer e practising i
specialisms: 61 think if there had been a male solicitor with
taken him into part ner(@8lBRWEP).i A largementber ofehe Saithernaresporedénts

said that they owed their career to one or two key legal professionals who had staked their reputation on

them, or who had gone to extraordinary lengths to help them in their career:

& only got tenancy because of a female Member of Chambers ... but pupillage was an absolute nightmare, and

she went to extraordinary | engths . .. sheéd seen me in in
was and she went beyond, you know, beyond anything | could ever have dreamt of to secure my future in the
profes si on. | donot know what | 6d have done without her , |

ever forget. | owe my career to her... , she put ...every ounce of her reputation behind me in order for me to have
a future, and that must have been a risk for her as well in some ways, you know. She was amazing. 6 ( b11FWB) .

Most of the solicitor respondents from the South of England. highlighted the role of a mentor in their sixth
form years as important; for instance a barrister said:

0.. when | was actually at school and in the sixth form, | did a mini pupillage and there was a barrister there who
really encouraged me to pursue the Bar, and really helped to develop me, and supported me not just then but
when | was applying for other things . (6BFBMEIHB).

Once in the profession, mentoring and generally building good personal relationships was identified by the
majority of the private practice sample as important for career progression. Many therefore attributed their
success to having an informal mentor / patron, or alternatively their lack of success to their failure to be
mentored, and the common practice of white men being mentored. Relatedly, socialising, both within the firm
and also externally, was identified as of vital importance for career development. Some male BME
practitioners had found that playing sport was an excellent way of developing personal relationships; the
following comments by two male solicitors are illustrative:

¢S]ports and that type of activity, likedrinking, hel p . .. it a6MBMES);t tri be mental ity

dplaying football has]al| ways been the one occasion where | truly feel

relationships that | have within the firm have stemmed fr
His subsequent remarks indicate the degree to which he generally feels like an outsider:

@nything to do with football I 6m invited to and 6therebo

(a5MBMES).

As these comments suggest, most women and BME practitioners considered that the significance of personal
relations, expressed most clearly in the strong emphasis on socialising, placed them at a disadvantage. Thus
the male employment lawyer (based in Yorkshire) just cited said that he was kept away from some (white)
clients and thought that both this and his inability to participate in alcohol driven socialising events would limit
his promotion prospects. We explore these themes in more depth in Section 4.

3.4 Gender, Race and Culture

Interestingly there may be a geographical component to both the views on race and gender differentiation
and the work-place. The respondents based in the North of England were more likely to indicate that they
considered that their career path had been (deleteriously) affected by external perceptions linked to their
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ethnicity, whereas the respondents based in the South were more likely to consider that gender stereotypes
had had a negative impact on their career success. One respondent indicated that she thought that while
explicit sexism and racism were no longer tolerated in larger cities, this was not necessarily the case
everywhere; similarly, another respondent drew an unfavourable comparison between her experience of
interviews in Leeds and Manchester: in the former she had been asked inappropriate questions, whereas in
Manchester the interviewers had focused on her technical skills. Other respondents similarly argued that
cultural stereotypes about both women and BME practitioners represented blocks to career progression.
Thus the overwhelming majority of Northern based BME respondents thought that racism, at some level,
continued to be an issue. One respondent felt there w
few would be ttaokadrn,ckiladlRBMES)eand&éveral had encountered explicit racism. In
contrast, many of the Southern based respondents were quick to dismiss suggestions of racism within the
profession, particularly one of our male BME respondents, who commented:

6ét he peopl e twhhaon aurse, ollidkeer at | east five years. I think tF
where you come from or whatever you speak, but you do your work and that is what you are here for. | have not

had any partner look at me as if | am not meant to be there, to be fair they have always spoken to me as any other

trainee, and so do all our associates...0 b12MBMETS)

This view may, however, be because the London BME sample contained more middle class and foreign born
lawyers.

There was less consensus amongst respondents about the extent and degree to which sexism continued to
pervade the profession, but nevertheless most women thought that in order to succeed they had to be better
than their male colleagues, some had experienced sexual harassment and most felt that working practices
such as long hours and competitiveness had inhibited their success. Respondents from the South (including
BME males) were more likely to view the profession as sexist rather than racist, whereas the position was
reversed in relation to the respondents based in the North.

Five of the sample had not gained entry to the profession; four were BME and the other was a white woman
with a young family. Most were pessimistic about their chances of success, largely because of a lack of
funding for the LPC (obliging them to work in another field for the time being), and a lack of contacts in and
knowledge of the profession. One, a mature Asian woman who had done the LPC and who, despite having
considerable, and relevant work experience, had subsequently failed to obtain a training contract, attributed

her failure almost entirely to racism: 6 when your application goes in with 'y
bottom of (al3FrBMEQIPQ).eShe ackinowledged that her 2:2 from a new university represented a

further barrier and criticised the professionds failur
l anguages) and her substanti al and relevant work expe

highlighted as a problem by a number of respondents including one who was a qualified solicitor but who had
since become unemployed and who was struggling to find work even though she had a broad range of pre
and post-qualification legal experience:

d think the choice that | made to go into the legal profession, knowing that | had a 2:2 has most affected my career,
because if at the time | knewé | mean, even today, | di d
agents saying to md,bdy knbowen gat wou2:d2 .bel ft hat difficult t
explore di fE¥BMES) areas. 0

The rationality of this barrier was challenged by an Asian woman salaried partner in a large commercial firm

in the North who herself hada22f rom a new university; she recounted h
she had pointed out the implications of the firmbés re
diversity.

A significant number of respondents suggested that some responsibility for the lack of diversity, including a
failure to enter some of theuhisglhes s dtaddrespligferdnstante] s ms ,
of a lack of aspiration or knowledge and low levels of confidence:

o1 dondét t hHinmk twedrmosmakf the opportunities that do come
and that makes me resent it less; for example, we had 20C¢
certain that not more than ten of those willbef r o m mi (ebMBMES).e s 6

Another BME respondent agreed that lack of confidence was a cause:

6l went to a former poly where you got a | arge spread of
go for the big jobs even if they get a 2:1 ,the went on, however, to point out that this was ultimately connected to

class issues and t e hper pfreosbd ieam Gss e lhiatti simi:6s not a prestig
(a6MBMES).
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The analysis of another respondent was similar, but less sympathetic:

o1 think they 1| et themselves down someti mes . .. by not
themsel ves . .. someti mes you know people just donét port |
(al1FBMES).
Another indicated:
d think the biggest factor in individual success is the individual, that you make the most of the opportunities. | was
very lucky, | went to Cambridge, | went to a very good university where there were lots of opportunities. And | see
people who don't take them, but | was very determined to make the most of those opportunities. And | think it's all
very well having mentors, because they're important or having good careers advice, that's very important. But |
would sayenergyand drive combination is prEelOMBMES) t he most i mport
Finally, many respondents thought that diversity was n

women had found that there was an increasing openness to flexible working which, they said, had helped

them. An Asian male Equity partner in a Magic Circle Firm (d12MBMELG) was especially optimistic.

Foll owing graduation in the mid 680s, he had gone into
Bar. He attributed his current success firstly to his banking experience, and secondly to his subsequent

perception that his firm was not in fact prejudiced, but meritocratic, which had led him to apply for a training

contract there, and thirdly to his commercial sense and hard work in the firm.

Whilst few respondents were as optimistic as this last respondent, people did tend to argue that the situation
would continue to improve as the supply side continued to diversify and as the older generation retired; for
instance, a female BME barrister said:

¢T]here are people in my current chambers who are very committed to the importance of equality, being inclusive
..but youdve still got the older generation who do stil!]l k

old stereotypes, Ilike old boy networking and so ono.

However, whilst other respondents tended to agree that overt discrimination was decreasing, they qualified

their opti mism vbhyi tneotmanlge tphaartt nfeorrs 6é di v e rtop dftthgir listafs not
priorites... | mean, why is it even going to be an issue €& c|
itdés always worked in this way, (@5BMER). wel l €é thereds nc

As we have already suggested, the evidence of respondents highlighted significant variations between firms
and regions. Leeds and Yorkshire generally were described as particularly resistant to diversity and change.
Two respondents from the South noted the positive role that the Attorney General had made in bringing
diversity to the forefront of the legal professional debate:

6 think wedére quite lucky right now actually to have a f
been a huge positive shifitot Fothidnkerantdysheds kdhome sd e d:
practice firms, in sort of , hel ping them increase their
(e7FBMEIHS).

Nevertheless, despite these nuances in experience, there were signi f i cant commonal i ties in

accounts, and we explore these in depth in the following section.
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4. THE CHARACTER OF THE LEGAL PROFESSION

4.1 Introduction

This section draws on our respondent s 6 ovdreance recrpitménbns o f
and promotion processes and informal cultural practices in order to delineate the character of the profession.

The professionbs bureaucratic structures are enacted a
reflect its culture or system of shared meanings.'® Where bureaucratic structures, formal processes and
practices are in keeping with the professionds cul tur
ends. However, as Schein has argued," wher e t heypf asgn 6t dorimstanch betatise they

include innovative rules and practices designed to diversify what remains a largely homogenous culture i the

practices may be implemented in such a way as to confound the objective for which they were designed.

It is therefore difficult to separate out discussion o
culture which generally determines how these are enacted. However, both for the sake of clarity, and
because the modernisation and formalisation of the legal workplace is an increasing reality, especially in
|l arge solicitorsd firms, we begimin®Bup-sedionsAS,uve drawnogout he f o

respondent sdé percepti ons o ficesitondeszribenits|cultyrer. olbeeesisieesitabynd pr
some overlap between the two sub-sections.

4.2 Bureaucratic Structures, Formal Processes and Practices

4.2.1 Introduction

Transparent formal processes are a pre-requisite for equity within an organisation. However there is a great
deal of variability in the extent to which firms in the legal labour market are governed by such processes.
Unsurprisingly, the large corporate firms are now complex bureaucratic structures; at the other end of the
spectrum are small High Street firms, the governance of which tends to be fluid and personalist.110 However,
any firm that has had a contract to do legal aid will also have sophisticated management structures which
include diversity and equality provisions. And the Law Societ}/ Lexcel practice management standard
encourages good practice in management and human resources.” Lexcel accreditation is open to firms of
all types and sizes as well as in-house legal departments.

Nevertheless many respondents, including solicitors in large corporate firms, suggested that in practice the
procedures and processes of governance remain generally informal and opaque despite a significant growth
in the size, complexity and diversity of law firms. Traditionally, the structure of most solicitors firms was very
flat, comprising, associates and partners (and other non-solicitor fee earners)“z. Recent years have seen the
elongation and formalisation of professional hierarchies, as firms seek to expand capacity and in particular to
increase the proportion of salaried to profit sharing staff (equity partners). As a result the last 20 years has
produced a significant increase in law firm leverage ratios and the adoption of increasingly pyramidal and
hierarchical business models which contemplate a plethora of different roles and positions including assistant
solicitors, junior partners, of counsel, legal directors and paralegals.113 For instance, the top ten English firms
expanded their leverage ratios from an average of 3.9 salaried lawyers to equity in 1993 to a 2008 ratio of
6.9: 1.™* This tendency is not restricted to large law firms, although it is more evident in that sector. Salaried
solicitors generate a large surplus under normal conditions as their revenues exceed their labour costs, which
can bolster profitability and partner earning levels. These financial incentives to raise leverage have been
amplified by recent high profile reports in the media that rank profit per equity partner; the rankings are
becoming one of the | egal prrsocteesélssa'nd)are”)ntribuﬂairgg tobbmaderh mar k s
processes of restructuring within the profession. In particular, the focus on leverage has radically changed
the professional division of labour, with promotion to partnership times lengthening and partnership criteria

198 By culture we mean the integrated pattern of shared belief systems, values, goals, and practices that characterizes an

institution, organization or group.

109 Schein, 2004. See our outline of his discussion of organisational culture in the academic literature review.
110 5ee Franklin and Lee, 2007.

11 gee http://www.lawsociety.org.uk/productsandservices/lexcel.page.

12 Apel, 1988.

13 see Muzio and Ackroyd, 2005; Faulconbridge and Muzio, 2008.

4 Faulconbridge and Muzio, 2009.

5 Faulconbridge and Muzio, 2009.
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becoming increasingly tied to financial contribution, commercial acumen and practice development.**®

Equally importantly, the concept of partnership itself has undergone some significant adjustment through the
introduction of salaried partners who contribute to leverage, and the increasing recourse to de-equitisation as
a tool to maintain profitability.

The increase in women lawyers has been instrumental in allowing these reconfigurations to take place
because they have not only broadened the recruitment pool of firms,™’ but also their child rearing function
makes them potentially disposable,118 and legitimises allocating them to less prestigious positions.119 It is
unsurprising therefore that the majority of partners remain male whilst those women who are partners are
disproportionately more likely to be salaried partners, a position described by one of our female equity
partnewisndow 0d.rFerthes, ievely \While there are now more female equity partners, power and
status is not distributed equally amongst the equity partnership but tends to be concentrated in the hands of
those drawn from the high earning specialisms such as corporate law which are not only dominated by men,
but have been tedesd orsi ke dal@B8MESR).vTai® 6 the context in which apparently
neutral recruitment, promotion and work/resource allocation processes, are situated. As a result, a growing
body of literature™® suggests that in practice bureaucratic structures may indirectly disadvantage non-
traditional groups and mask the reproduction of dominant work practices and cultures.

4.2.2 Recruitment Processes

The process of recruitment is probably the area where there has been most systematisation. In large firms
this is now increasingly based on psychometric tests devised by consultant psychologists and many firms
now use graduate recruiters. As a result it is claimed that such firms now recruit wholly on merit rather than,
for instance, connections to the firm*?!. However, it has been argued that personal contacts remain important
and also the actual process continues to favour certain types of applicants. For instance, respondents
claimed that both the recruitment companies and large firms tend to filter out certain people and filter in
6f ami | i asing progies sushas schiools and universities attended:*?

6Firms in the City wild.l do the milk round at these
former polytechnic and is now a City university or whatever they want to call themselves. So, if | am Clifford
Chance and | have to do the milk round why am | going to go to hundreds of institutions when | can go for the top
ten and get the(c46BMEER) t hat | wantd

Ot hers similarly saw this straée:d&mpmbas dgedalnaniOxd @
t he .L2EBMES).

In addition to the preference for elite universities, large firms and chambers also tend to look at school
attended, and to require As and Bs at A level, often in specific subjects. Some firms and chambers even
demand As and Bs at GCSE level, this last requirement effectively acting as a proxy for a public school
education.’®The cumulative socio-economic implications of these recruitment practices were noted by
several respondents; for instance one said:

6Youbdbre unlikely to get into a High Street practice
even submit an application to (large firms) because their fire wall will rejectyou. 6 (¢4 FBMEEP)

Another pointed to the social capital which flowed from going to the right school, which clearly increased the
advantage built into having the right credentials:

6This is a school which isé you know, itods
tosendyour chil dren there. In the summer ti me
el seé they can pull strings for you and ope
are destined for great things and it makes doorsé it 6s easier for doors to be

6 Muzio and Ackroyd, 2005; Hanlon, 1997.

1 Hagan and Kay, 1995 have described how the increase in women solicitors made possible the rise in leverage in
Canada (1995). See too Sommerlad and Sanderson, 1998, and for an illustration of the increases see Duff and Webley,
2004 and Siems, 2004.

"1t is therefore possible to see women |awyers$abdouf ér mi
(Sommerlad, 1994).

119 sandefur, 2007.

120 sommerlad and Sanderson, 1998; Sommerlad, 2002; Bolton and Muzio, 2007, 2008.

121 Byt see Francis and Sommerlad, 2009; Thornton, 2007.

122 Even the LSC Training Contract Grants Scheme appeared to favour old universities when firms recruiting trainees
(Bacquet, Boon, Webley and Whyte, 2009. The TCGS has been extended and amended since the research was
conducted). The importance of attendance at public schools and top UK universities for recruitment to leading law firms
has been commented on in several recent reports (See, for example, The Cabinet Office, 2009; Langlands, 2005.

123 gee Francis and Sommerlad, 2009.
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sitting in front of someone in the City who may have gone
as your father so as a result, the fact that you got a Third, we can ignore thatd(c4AFBMEEP)

Support for this view was provided by respondents who had found that their comprehensive school education
had represented an entry barrier, and by others who recognised that their attendance at a grammar or public
school had been the key to their success in gaining a training contract or pupillage.

The comments of another respondent reflects the fact that university degrees are the culmination of a much

longer educational filtering process whereby candidates from certain ethnic and social backgrounds tend to

be concentrated in poorer schools, as a result of the unequal distribution of opportunities within society,

leading to progressive disadvantage:*
6So if you're turning up aged 19 applying to aredangioc Circ
be struggling. And the reason you haven't got two As and a B, if you track back, is because you didn't do very well
at GCSEs, because you didn't do well at school, and you didn't do well at school because of all the reasons that

I've cited. So | think the problem of entering the profession aged 21 and over, starts aged 5, 6, 7, 8 at primary
s ¢ h o 10MBMES)

Another respondent, a mature law graduate, complained that this reliance on academic credentials was also

likely to disadvantage mature students who often will have to work during their studies, and may also have

had caring responsibilities, arguing thatit 6 may not do adequate justice to the
of ten matured i n areas conneantt e d d it toi olnead &l cmmmadtdiad e,s
(a13FBMELPC)

In addition to the requirement for a 2:1 by many sectors of the legal profession, candidates are also expected

to be able to give evidence of participation in a wide range of extracurricular activities. The rationale for this

is that these demonstrate important traits such as dedication, initiative and resilience. However they also

suggest that the applicant has the social contacts and cultural dispositions which are seen as essential for a

career in the legal profession; we shall discuss this in our section on stereotypes based on class (Sub-section

4.3.2.3). Of course, these criteria, far from being neutral, have different implications for different groups and
individuals: again they favour students drawn from public schools and universities which offer environments
(such as small group or one to one tuition, an active
and vacation placement schemes) that are more conducive to developing such skills and dispositions.

Thus the accounts of many respondents pointed to the significance in recruitment processes of what

Bourdieu has termed cultural capital. As a result, despite the surface concern with qualifications as indicators

of competence, in practice, according to Kumra and Vinnicombe, because legal knowledge is assumed, firms

and chambers are generally looking for other attributes. The degree from Oxbridge is a proxy for such

attributes. Aconcreteex ampl e of t he O6r i g h tidénceéohtaldntgpr skilbwasiprovidedbypi ng e\
female barrister who said that in her first week as a pupil in London she had been asked who her father was:

& just sort of looked at them as if to say, why would you know who my father is!? They expected to have

heard of nl3FB)c The follbwing account by a BME male equity partner of how he gained entry to

the profession similarly illuminates how formal bureaucratic processes and the emphasis on technical merit

can be displaced:

61 came baancdk at of r[i*eflnd. of mine worked at [*] and | said, |
yourself a suit and come down to the * (name of pub)
and by the time the pubclosedlhad an i nterview f ¢dfiMBMBEPday morning. 0

In addition to the barriers to entry discussed above, some respondents spoke of the difficulties resulting from
the need to self fund the LPC or the Bar Vocational Course (BVC), and others of the double discrimination
which resulted from the practice of large City firms paying for their trainees whilst legal aid and smaller firms
(traditionally feminised and BME high quotient) generally will not.  For instance, in one focus group an

African Caribbean mature law student s ai d: doé o6t think that I have any pr
entering t h@l2MBMENE. Slsisi coommint generated a discussion about diversity and funding,
and a barrister said: 6t hat is an i mport an trofgssion.n mearavhois goingetmdoitanc e t

when it means taking on A20, 000 worth of deban®Afiddor t he
Caribbean solicitor agreed:

0f course ensuring the competence of applicant sludtascemf param
place the lower academic attainments of students from poorer socio economic backgrounds in the context of their

material disadvantage is likely to mean that future potential is overlooked (Sommerlad, 2008), especially given the relative

youth of UK graduates in comparison with their European colleagues.
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o1 think finance is a real, r e a | Asiansdlicit@s. get pigeordnales mto legalt hi nk
aid. For me as a fairly well paid legal aid lawyer, but | still cannot afford to pay my student loans, my mortgage and

my LPC, my parents had to help. [ S h a d n dat goiggarito amother f a mi | vy
profession6 (d12 MBMENE)

While few people spoke of experiencing explicit discrimination in the recruitment process, some respondents
reported having been asked inappropriate questions during interviews. The first two quotes relate to
practitioner experiences some years ago, the third one to experiences within the past couple of years.

61 encountered overt discrimination as | applied for artic
me by one leading law firm, which | still have, which said, we are prejudiced against female article clerks due to

some unfortunate experiences in the past andFWMERer efore we
ol was told in no uncertain t evomarsatthehBatwasefther criminglypreferablyt a b | e
doing... defending on rape case, or family; an@F&BEP)I had n
6| had a white friend who went f or an bdcame eidowddeand shewas[ Nor t h
asked about children because of her age and references were made to her wedding ring. And it is something that

you associate with a bygone era. She was recently bereave

happen.6(d11FBMETS)

Further, several of our Asian female respondents had been asked if there would be a problem with working
late and attending after work functions:

6l was interviewed at a firm and it i s tothejebdanddputmay mas si \
application in and | had done shadowing work and put in loads of work and | really thought | would get the job.

Anyway the first interview was alright and the second interview, given that | had spent a lot of time with these

people, | was asked by somebody who had my CV and who knew that | had left Yorkshire and worked elsewhere

and come back and he was asking me about the hours and he genuinely said to me will your mum have a problem

with you working | ate a rhihk foraimmge he wauld hagetaskéd that if | hadlbeendat

white Engl i(ddIBMEBSINa n. 6

Some had also found recruitment consultants engaging in direct discrimination, whether on their own initiative
or at the request of employers; the following account by a British Asian solicitor suggests discrimination
based on both race and class:

6 went to a recruitment agent and she sai d-alonewbswhithoo ¢ omi
was on a specific case and it was for six months ...ever yt hi ng that | 6ve done before. Ar
appreciate the way you speak is very common, and these al
(e1FBMES)

This behaviour has been noted in the literature previously.'?

4.2.3 Vocational Training, Pupillages and Training Contracts
The cost of tuition fees and living expenses was a recurring theme, and clearly had affected the career
choices of at least some of our respondents; for instance:

d di dnot feel |l i ke bacoubtdenffbrdi tnobetemk & had the fi
path, which, at the time, everyone said (elsFfW8R)e got to hav

Money was also an issue for those seeking a training contract in High Street firms which rarely provide
funding for the LPC. In the words of one of our respondents:

¢SJmal |l er firms are more |likely to give you a training co
theyébre not having to f undmord dnédydstag eaming mohey forithengassoonas n v e s t
they employyoud . (e 9FBMES) .

These financial difficulties were exacerbated by the ne
maximize employability through unpaid experiences and costly extra-curricular activities. Thus, a female
solicitor reportwad kowtsheably asked, why dondét you ha
And the =expectation is often that y ou (s4RWTS). dSimhaave do
pressures were described by aspiring barristers:
6. .. because | ots and |l ots of people are now coming out v
degree. So, | think they have to show commitment through, for us, working in law centres, doing voluntary work,
showing, sort of, commit @WBA) o the cause, i f you I|ikeb

Of course pupillages are funded and large firms sponsor LPC courses for the highest qualified students (who
want to undertake corporate work), but this obviously neglects a sizeable proportion of law students. Our

125 Webley and Duff, 2007.
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sample reveals how, historically, cost, or the perception of cost, has impacted upon individual career choices
and remains an entry barrier today for many, especially into certain sections of the profession. We spoke to
several respondents working in City firms in London who had only trained with them because they would pay
their fees for the LPC, as illustrated by the next quotation from the a respondent who is the eldest child in her
family and explains her decision to move to London in these terms:

dt was important to me just to qualify and be financially stable as soon as possible after that so that | could support

my family and provide security as well to them. But | guess my career choice in the end led me to move further

away from my family. .. | think | applied to nearly &ever
(b4FBMETS)

This is of course particularly problematic for those students who do not want to practise corporate law but
lack the resources to self fund the LPC.

Other respondents attributed some of the difficulties they were experiencing in gaining entry to the profession
to the growing imbalance between the large numbers of potential recruits being produced by the university
system and the number of available places in the profession. For instance, one respondent, commenting on
the Bar, stated:

6There arendt enough places nowadayséthe statistics, | th
pupillage, and of that 50% only 50% of those, so 25%, | guess, would have got tenancy.6(c3FWB/Ac)

The same respondent informed us how in some locations this over-supply | eads to a Ot ¢
| a wylé6 asseployers exploit competitive dynamics between lawyers within up-or-out systems. 61 n London
a lot of the chambers take on eight pupils and will possibly only have one tenancy place. So, they tell you at

the beginning that youodre ald WBIABdceompetition for this ¢

Similar dynamics wer e e v ibchech, twhen i sevhral of ourhresporgdentsihadi t or s 6
experienced the increasing tendency to recruit paralegals rather than trainee solicitors (paralegals, while

being fee earners, are a much more cost effective form of labour than trainees and are also more suitable for

the increasingly procedural and bureaucratic business models developed by law firms:

Most | aw firms, theydre mainly made up of paralegals, bec
to solicitors. And a lave the guglificatipna tosé @ gplicitoss someoad hem, like myself,
because itds so difficult to get that training contract,
(c5FBMEPara)

In this context, 60 s et t Il beforg rovidgap to a traimimgi contractavas inareagimgly al e g a

presented by some as a new unofficial step in the professional career ladder:

6[ T] he use of paralegals within firms is becoming huge. é
firm, but the wages are substantially less than for a trainee, and some paralegals will stay paralegals three, four,

five years before they can get a training contract, because they are cheap labour. And that is quite worrying.6
(el6FWTS)

This growing tendency to replace qualified professionals with less qualified (and cheaper) forms of labour was

viewed with anxiety by our respondents. Indeed, the experiences of our sample and the broader literature

point to the devel opment oferainphenrcyrée acsfi nmdryalsd ggeelash | &n db
earning roles**’ which exists outside the official professional career structure and constitutes a reserve labour

force, employed on lesser terms and conditions which may disproportionately comprise diverse aspiring

lawyers.

4.2.4 Working Practices, Targets and Commitment

A defining characteristic of solicitorso firdhandths t he
was a common theme i n whelsweodisaiss furtrein seaianat.3.n Cosnmitment is

rarely defined in concrete terms but is used as a marker for retention and promotion. It is assessed via

proxies such as the ability to raise the profile of the firm and/or engage in business development. Long

working hours remain one of the key measure of commitment, especially in (although not limited to)

corporate firms and big cites: 6y ou had to work |l ong hour s, have no oth
drop everything at the | ast mi nuhe 8aed@GFW.yodud alii d n 6t
respondents provided evidence for this as follows:

128 The term for the intensely competitive, adversarial struggle for partnership discussed in Sub-section 4.2 coined by

Galanter and Palay, 1991.
27 Atkinson, 1984; Muzio and Ackroyd, 2005; Sommerlad, 2010.
128 For a discussion of commitment see Sommerlad, 1998; Sommerlad and Sanderson, 1998.
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6ln my team, two of my associates have been up for two

you canot say to the chimeebhb: sbeepdal | yThilsdmsgai ncg oz

(a15MBMEEP)

Many female respondents expressed the concern that what was being valued were 6t he hour s you
opposed to the quality of your worlky &®@3aWALWBhiskvormtag 6 me

went on to point out that long hours not only did not necessarily equate to good work but were rather
di ssi pat ed ieneralraspoadentsicomgléined of &lack of transparency in establishing fee targets
and argued that open, formal processes were essential; f or ilnvastdaing evell so tiee senior partner
announced, in a completely off the c @9FWEP)aGtheisargued
that targets needed to be work-type specific to ensure that they could be met when undertaking certain types
of (agreed) work such as acting for claimants rather than defendants in employment law cases.

As a concomitant, a request for flexible working
commitment'®® and professionalism.’®* This is in keeping with Thor nt on and Bagust o
working, in which they have argued that 'far from being a panacea, flexible work is being invoked to confine
women to subordinate roles and to restrict access to partnerships. Not only is there a residual suspicion of
the feminine in positions of authority and resistance to the idea of bodily absence from the workplace, but
also the contemporary market discourse has erased a commitment to social justice and equality.'mThe
following narratives are illustrative:

t hat

ar
S Cc

ni
bor

p
a

r
roi

O0Fl exi bl e working to some peopl e, if the words are utter
youdbre not dedicated to the office and you nmalooking afier wor k |
your (c4FBMEER)
6You stop and you think to yourself, well, hold on a sec
people to work flexibly but the | awyers thinkockbahmght you h
because that shows dedicationbd. Ac (CAFBMEER), this is such a

Further, others indicated that often flexible working simply corresponded to a limited re-arrangement of the

working day, others that reduced hours contracts were agreed but that little changed in terms of their targets

and workload:
o1 have a coll eague, for exampl e, a female coll eague wh
colleague who was contracted full-time and they still had the same billing target! And she was obviously getting
paid 10% | ess(9BMES) he was. 0
o1 think the main barriers to wbaresstl abaé attituteco it - gou'te lessf | e x
important, less valid, less effective if you work part-time ... also what they say by flexible working is, you do your 5
days, if you can squeeze them into 3 days fine, but you've still got your targetto meet -t hat ' s not flexibl
(al9FWEP)

Further illustrations of the lack of formal processes included accounts of salary reductions to represent on-

paper reductions in working hours, while billing targets remained very similar to those originally set under

previous full hours, full pay, non-flexible contracts. Some explained how these on-paper reductions in hours

were then undermined by the insistence that the lawyer keep in contact with work and/or work from home at

the times when she was not being paid to work. In addition, it was suggested that some flexible hours and/or

part-time contracts may take the woman off the partner track and yet still demand similar time commitment to

those who remain partnership candidates."®

Another respondent indicated that there is little clear chain of command or clearly communicated work

allocation structure:
¢Clo mmuni cation generally is poor | think at l aw firms, y o
down and says, 6These are your ten clients, this is why
wor k, 6 it ds jdthantthatasonheboty kimbof deopsfoh the end of your desk and you do it.6

This opacity was described by others as a general feature of their organisation; the following comments are

i 1 | u s tEvesythingvneour firdh from work allocation to eventhepr ocess f or qualifying 1is

(@4FBMES), and: 6 Nobody quite knows who the equity partners ar

129 Acker, 1990; Liff and Cameron, 1997; Smithson and Stokeo, 2004.

130 Webley and Duff, 2007. Flexible working has been heavily and convincingly critiqued by Thornton and Bagust (2007)
who argue that it confirms female lawyers as 'other’, thereby ensuring that they cannot be conceived of as equal to men.
31 Thornton and Bagust, 2007 at page 774.

132 Some women solicitors suggested that even when they consider that their treatment had constituted actionable

discrimination, they would rarely consider taking legal action against a law firm since itwouldbe6 c ar eer. sui ci de o
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not very t(a4deBMEP).a Anethet told of appraisal systems where targets changed to suit, which
meant that it was never clear if a particular employee had met the requirements for promotion or pay raises:

6There's no feedback. And the appraisal process is quit
retrospective appraisal forms will be given out for you to sign, to show that you haven't met the targets that were
never previously set for you, and that kind of thingé An

show that you have demonstrated that you've met this, that and the other, they never look back at the previous

form, so you go in having prepared for the appraisal saying, you set me these targets, these are my figures as

against those. They then might say, well, we're not interested in looking back, thisisaforward | ooki ng revi e
(d4AFWSP)

Sever al respondents in a BME focus group expressed a
bureaucratic systems. They spoke of not being able to put themselves forward amongst a crowd of Oxbridge
graduates and questionedt he &émeri tocracydé of the system:

6You start of f and your confidence is a |ot |l ower t han
confidence in the system. You worry that people wild.l not
something to push yourself forward and make you stand out against other applicants, where as the Oxbridge

cr owdd8RBMES)

60The profession is so much about marketing and bringing
could be aterriblelawye r and still brindgdFBMES)I i ents and do well . 0

In short, there was concern that work allocation systems were insufficiently rigorous and transparent, that
commitment was judged simply in terms of hours spent in the office and that even billing targets were very
blunt instruments if not considered alongside work quality. Flexible working arrangements had worked for
some respondents (particularly those in the public sector or in-house) but other respondents feared they
would lead to being devalued by their firms.™*® Barristers noted that flexible working was possible, but that
some chambers were resistant to it, and that, in any event, self-employed barristers would find it difficult to
build and maintain a practice unless they were prepared to take the cases that were offered to them.
Employed barristers in the public sector explained that the same flexible working arrangements were open to
them as to other employees, and one indicated that her move in-house was in part motivated by the
opportunities that afforded for flexible working.

4.2.5 Promotion Processes

Many respondents, both women and men, spoke of the importance for career trajectories of self-promotion.
There is a large body of literature suggesting that this feature of professional organisations tends to
disadvantage women; for instance Kumra and Vinnicombe™** argue that women frequently lack confidence in
promoting themselves, in part because they are operating in an environment where masculine values
dominate.™®® Their argument is leant support by other literature which suggests that conformity to the male
model of working™® is key to a worker having a sense of entitlement within an organisation and that it also
tends to underpin the promotions()process.137 As we have noted above, this model of working interprets
commitment as availability to work extensively as and when required.’*® Evidently this has significant
i mplications for womends c asolieiters spgke af gakiagsasdecisian.not Mavary wo me
long hours while their children were young, and of how this had stalled their career progression in terms of
either achieving partnership or moving from salaried to equity partner.*** Some noted that even a brief career
break or period working part-time could serve to de-professionalise the solicitor, and, further, that the tight
age band within which people tended to be seen as eligible for partnership meant that on their return to full
time work they could be considered too old for promotion (we discuss all these issues in more detail in the
following sub section).

A key criterion for promotion is the ability not just to manage and maintain client relationships effectively but
to bring in new clients. Respondents often stated that masculine networking practices made this more
difficult for women and minority ethnic groups than for white men. Getting clients is often connected to male
dominated arenas such as golf clubs. However some respondents in London reported that their firms were
now actively encouraging social events that were viewed as more feminised (theatre trips, chocolate making

133
134

See Thornton and Bagust, 2007.

Kumra and Vinnicombe, 2008.

135 iff and Ward, 2000.

1301 ewis, 1997.

37 ewis, 2001.

3 The male model of working is based on a worker unencumbered by outside commitments (Acker, 1990).
139 see further Webley and Duff, 2007.
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workshops) both as a response to these concerns, but also because an increasing number of senior clients
are female. Nevertheless, our respondentsé accousts suUC¢
take place in locations that are inappropriate:

o1 think that women find networking difficuldt because th
construction, where you walk into a r oymuchaull df ment brnseanqui t e i
that still happens occasionally to meé | work in propert.y
the RAC Club in London which stildl h ad6FWS) oms t hat women a

The lack of transparency discussed above recurred in discussions of f i r ms & criteria for a
promotion; for instance one woman gave the following description of her eventual promotion to salaried
partner:

6The most challenging bit wadae-ghattwasiamenormoustfrustrationw¥ou would n t he
discover after the event when people have been made up to partner that you hadn't and that there had been a

process at some unknown time in the year that you hadn't been a part of. So there's no set structure, and there's

no criteria that you can measure yourself against to know that you are approaching being able to have a

discussion about being put forward. So when | challenged the big boss why | hadn't been put forward, it was a

sort of, we didn't want you to be disappointed. You know, it's hard not to be disappointed not to be put forward. So

that was the sort of rather opaque part of the system and once you were on the secret list it wasn't nearly as

opaque, because they were sent a form to fill in and some criteria that you needed to demonstrate, and that was
relatively straightforward.(ddFWBBE)t it was the getting on th

The accounts of other respondents suggest that this opacity is related to the way in which formal,
bureaucratic structur es t end to be |l ess significant for promoti o
sponsor you (this is discussed in detail in the sub-section below). Thus, even where firms had open formal

criteria and processes, particular partnersdpreferences may operate against non-normative employees.

Solicitors in one NE firm swedetbathstaetilcyi tpdatedaor. i
(@9FWS). An associate who was leaving the firm explained that her decision had been prompted by
promotion issues:

6l adlwbdtf is the promotion pr oc adstthhtpanatbey prodiceddadotdmenthave a
saying, 6t his is the document you would follow on our .bintran
(a8FWS)

Her colleague then confirmed this, stating that she had also looked for it and not found it:
gTlhhere is no transparent career structure 6é (another colll
for quite some time and she is not aware of what she needs to do to get to the next step to become a partner6
(a9FWS)

Evidently this lack of clarity makes it relatively easy to discriminate.

By contrast, some of the solicitors in the South had found that the processes in their firms were transparent
but that the expectations were so high (in terms of 24 hour commitment to the firm) they felt that promotion
was not worth pursuing. The gendered nature of these barriers to promotion was illustrated by the account of
a male associate in a City firm who had an exceptionally positive experience. He claimed that everyone knew
what was required to fulfil the next stage of career advancement to progress in the firm, and described how
he had been able to choose a mentor to help him develop his career (a partner), with whom he met regularly
to discuss his next steps.

4.2.6 Summary

This sub-section has highlighted how nominally neutral bureaucratic processes in law firms (and to a lesser
extent in chambers) can exclude aspiring lawyers drawn from certain social groups from entry, and produce
differential opportunities for women and BME lawyers, as a result of male models of working which rarely
tolerate flexible working patterns, and lack of transparency in work allocation, targets and volume of work.
We will now discuss the professional culture which generates these practices.

4.3 The Culture of the Profession
4.3.1 Introduction

As we documented in Section 1.2, there is an extensive literature which suggests that the culture of the legal
profession in England and Wales and similar jurisdictions continues to be marked by its white, male, middle
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class history.140 This literature argues that, as we have suggested above, beneath its formal, facially

meritocratic bureaucratic surface there exists a shadow structure of informal practices which sustain and
reproduce that culture.***  However, as we have also emphasised above, the fragmented nature of the
solicitors6é profession, the distinct character of the
large urban centres means that the reader should bear in mind that the legal labour market today is highly
differentiated.*** 1t is therefore remarkable that there was, nevertheless, so much uniformity in the features
identified by the overwhelming majority of respondents as characteristic of this culture. As will be evident

from the following discussion, these features are inter-linked and self reinforcing.

The key role which the data suggests is played by these practices in producing a differentiated labour market
means that this is sub-section is the longest part of our report.

4.3.2 The Legacy of the Pr o f e s s Whiite,dViale Elitist Origins and the Significance of Cultural
Stereotypes

Several respondents articulated a sense of the persist ence of the professionés whit
The following quotations are illustrative: a white equity partner in a medium sized High Street firm said:

Gt 6s still very much dominated at the top eutheylwiyl bewhi t e,
replaced by younger traditional white middle c¢class men.
people-t hereds a | arge chunk of it thatdés very traditional ;

verymalecult ur al nor (@8OFWE&EPMNE) st . 6

Another white woman said: 6i t 6s a mal e, whit e, mi ddl e class professi
to deal Wietr h stutbaste.q@ e nt comments highlight the deeply
gender norms: ol think that it i's so muddi7FWIHE).eA white salaried hey d

partnersaid:6t he thing is, the traditional mal e p&a2RWMER)r with

As these speakers imply, various traitsfow fr om t he professionds masculine |
the professional ideal of a worker freed from domestic responsibilities (as discussed above), but also one who

has the support of a partner. Stereotypical understandings of what constitutes o6 nat ur al 6 mal e be
skill s, and the attributes of other soci al groups, an
also be seen as key features of this masculine legacy. We examine these below.

4.3.2.1 Stereotypes based on gender

As our discussion in Section 3 illustrated, most respor
segregation and segmentation-t hus a BME trai hee ecammemt dc:w d@tepart ment
no women partners, asndany dvomndan tshd m{kdOMBNVEESE Nd, as vees . 6

know from statistical reports of the profession143, there is a clear link between this segmentation and the

status (and financi alP.rlewairsdsn)ow fa swpoentai nadt sorgords divigibnb ut i f
itds pr edo m@MEBMELEY). Seeraloicommented on the mutually reinforcing assumptions that

mal es are natwurally suited to the prestigious, hi ghly \
specialisms; for ins t a n el few @male solictorsydo f ami ly care wor k, the carin
still mainly blokes who do the busi n@BBWEP)anotharesaid: i a | S |
&wvomen are expected to do {(eh7FWIHSY. t hat men woul dnédét be. 6
Clearly, such stereotypical assumptions mean that WO me
exemplified by the recollection of a white atles(male) ate o

140 Eor instance, see: Sommerlad and Sanderson, 1998; Bolton and Muzio, 2008, 2007; Duff and Webley, 2004;

MacMillan et al., 2005. In the US: Rhode, 2000; Menkel-Meadow, 1986; Mossman, 1995; Wilkins, 2004, 1997; Pierce,

2002; Reichman and Sterling, 2004; Gorman, 2006; Canada: Hagan and Kay, 1995; Brockman, 2001; Leiper, 2006.

Australia: Hunter, 2003; Thornton, 1996; France, Boigeol, 2003, 2005. For a survey see the papers in Schultz and Shaw,

2003.

“'This is illustrative of Scheinds discussion of culture (200
organisatjonanod Mabea&r of 0,d999.porate masculinity?d

12 Eor instance, the evidence from our respondents suggested that racial stereotyping and explicit racism is a far greater

issue in the North than it is in London. On the other hand, the indication that the London profession is now relatively open

needs to be treated with caution given the size of our sample,t he preponderance of |l arge firms
firms, and the relatively more privileged background of our Southern BME sample.

43 For a Canadian example in this regard, see Kay, 2010.

Page 39



solicitors really patronised me 8FWS), and by the commentthat 6bei ng a young woman
taken as (83EWACNE) A ayrésult, the questioning of female authority ** was a recurring theme:

O60We have a male salaried partner; ,hardeworkingd a nice guy buamrewtogant ,
partnership ... and he throws his weight about and really upset one of the women in the cost team and | tried to
speak to him about it ... and he couldnét takeuagetand r om me

the fact that he di dmot( ad® FWE&t) | 6d suggested

A President of a local law society described encountering similarly undermining behaviour from her deputy:

fhhe comes to meetings now | 8&dm pr esi de rychaleryingenty adtherityn e v e r
- itébsisairfyl suobmkeeup with an idea, hedlit hadapssomet
name of town). o Tth el ickaen 6iti h ed er eer anlgl yan al pha mal ed.

The perceived disjuncture between women and a professional career could also result in expressions of
doubt about womend6s commitment. We have discussed thi:
However, some women reported queries being raised about their commitment simply as a result of getting
married. Marriage is viewed™aas mannc raelansasntg dmednndést cgoemtmir
unt i |l h e gaad the fiodowingi aecdudt by a black male equity partner reveals both this favouring of
married menont he basis of the O6breadwinnerd justification, a

6l can remember in the early days clearly being the best
getting the biggest pay rise... [instead] a really nice, but a real establishment white guy got the biggest pay rise.
And | said why, and they said 6b@tvBMEER) he has a wife and

By contrast, for women marriage may still mean that they will not even be employed: 61 6 ve gonws t o i n
and been asked ®&a&dre Syani Ilmarryi,ed? f emal ed whaasr rtiosl tde rt hragc o u
appropriate for (her) to be married, and I had just got married
questioned about the circumstances of my marriage, like where did | get married and when. This was a few

years ago ata setin London.6 ( &VB)3 F

Unsurprisingly, respondent s tol d of doubt s about wo m
frequently when t helwashthercaskedkif | yvasdujyncanmntittedd 6 As a salari e
said: 6women get defined as being mothers in a way that I
(a2FWSP). Women who, having had children, then request and/or succeed in moving to part time work may

be regarded as even less professional. A salaried partnersaid: 6a | ot of ol der males in
part-t i me f emal e workers oo know t hat unt il I Hew back

subsequent claim that this dislike is grounded in visceral prejudice rather than logic, once again highlights the
unconscious normalisation of male working practices:
6l d&dm not an out and out person who

bel
sometimesitjust doesndt work that way ... but
because thatods .tbhd eWwdy WStP) i s

that vyou sho

i ev
it not that ito

S
S

o @

We examine the significance of commitment and the related extrusion from the workplace of any mention of

children in more detail in the following sections.

Respondentsd accounts highl i ght epdofessibnaliseawompen;anartyfocused whi c |
on social events which (as discussed in the previous section) continue to be held masculine forums in which

women could be positioned as oWeechtasv;e foaurr ignoslitfandceey.s,6 a j ol |
therebés a dinner at night the women go then. But

rather than actually taking part.6 ( a1 8 FWEP) . Anot her sexismmagtll rifeli aihnee de 6ts h aat

certain mentality where you haVv#EIFBMETSh @he &llovfidg iaccout, attr
represents a more extreme example of the sexualisation of the legal workplace, and again illustrates the

i mpact this has on womendés claim to authority and prof e

6[1']t is difficult fitting into the image that men have ¢
here, | think all of their trainees are young women and the partners thought it would be a good idea if they had a

revue show and got these girls to dress up and do a dance routine. | saw one of the girls in November (2009) and

she was in rehearsals! Sh(@llRBHEIS)di sgusted by the idea. 6

1% The refusal to acceptthatwo men are o6authoritative knowerso is a pervasive

legal profession.

45 There is evidence that this phenomenon is widespread in high status professions, and studies of the legal profession

in other jurisdictions have made the same finding; see, for example, Seron and Munger, 1996. lItis linked in turn to male/

female pay differentials, mends higher salaries being justif]
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This respondentds statement that her friend was nevert
discussion about the limited scope for junior solicitorst o contest such pr ayuwoalckcbe: O6[ i f
in trouble, marginalise d 6d10FBMES); the comments of another suggest that financial pressures and the

closed culture of the profession combine to produce collusion: 6 y e s, and you are in so mu
are on your training contract you would justgeton and do it. Thefi nanc i al pressure means Yy

toanyoneii f you did youdd be perceived as(d@BMESoubl e maker

Ot her female respondents al so r ec oThar¢ wad this ¢lub inal wheels of s
went, the firstc o mment was O6oh our l uckés changed tonight, t he
(a10FWS). A woman barrister spoke of

6a | ot of sexi sm, very casual sexi sm, at t he Bar. ol t h
weekends at * from your Inn, the older barristers would hit on you. And that was perfectly acceptable. And | think

they, kind of, assumed you would go along with that because you needed their patronage in order to get on. And

you found that ... you were expected t o be nice ... to some of the male b
(c3FWB/AC)

This nexus between male seniority and the sexualisation of the workplace is also illustrated by the reflections
of a female equity partner:

61 was t ol d thhegy canfidentlysexpacted thetnbxasolicitor to be a young female and lo and behold it

was me; and one of the reasons | |l eft éwas that his behay
boundaries of sexual h ar as & beemattrairee dolici®r attherfiime. nthe thipguis yomer  h a
have to learn how to handle these things because you cannot ignore the male female dynamic ...which can go

against women because, generally speaking, she is the younger one, less senior, and it can be dangerous for her

c ar e(aldFWEP)

A few respondents reported experiencing gross sexual harassment; however, in the following account, the

female trainee draws a distinction between London and the North (she considered London to be more

forward thin k i nfggr: téhe most part you wouldnoét be having a co
party you would not be getting people who are pissed u
have had here [in the North].6(d11FBMETS)

4.3.2.2 Stereotypes based on race

Just as gender stereotypes acttode-st abi |l i se women | awyersd professional
6natural 6 masculinity of the work environment, some of
toomaybeviewed as o6éunnaturalé professional s. Support for
occuwge: operate in tribunals and | cand6t think of an oc
representative and | d6ve abdetmalpb (apMBMESP As arésoitp & comniow o
experience was that of not being recognised as lawyers:

61 6d go i nt o [andtheamajgreourtsinthg areamnd Ne the orfly ethnic minority face and ... my first

experience ofgoinginto a family tchhamrdoumt [stjaféf said to me dare you

client?06 6Nobo 6Are you the solicitor?6 6No©O; and then |

was 2004/5. | 6m sft itlhle vifearcyt ctohnastc iaosu sa no A garRBMEBWoO man | ém i n

Other respondents had also experienced racial stereotyping and the devaluation of the individual on which it
is based. The doubt expressed in inteensewsoabdoutouAsi
work had also been encountered by one woman from her colleagues:

o1 have been asked before, by colleagues, &édwonbdt your par
woman and they stopped telling me whattodoal ong ti me ago. I'tds ol der coll eagu
intent. It ds compl etely ridiculous, it i s stereotyping
(d9FBMES)

Other respondents (especially outside London) had experienced explicit r a d hasventome &@cross people
who have been openl y Thafolloveing exanfplesiof how thesesexpgeriehces.agsault the

practitionerds professional identity are illustrative:
6[ Y]ou can get <certain peo lvaypiefcandeived ideas of how a persanranraem or h a
ethnic minority should behave. And | think thatés had a
based on who they think you should behave as, rather than who you are. The kind of negative feedback | had was
that | had aspirations that were above what | should be a
legal secretary rather than a lawyer, because they felt that because | had managed to learn to touch type and
everything else, and had a | ot of skills theyodéd not acquired bec
support, so they were very much, 6you sit there and not s

thereds allppMa®)l em. 6
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6 One of agngswasaittihgén an office with a glass front on it and he was sitting with two other members of
the department and as | walked down towards the office, he could see me coming, and | knocked on the door and
went in and as | walked in he joked that he thought | was one of the cleaners because all the cleaners were black
and they didnét have any d¢lOFBMES)bl ack | awyers in the firm.«

One of the aggravating aspects of this Il ast incident we

éWlhenlwent to him the next day and said | was upset by what
time, he said that if | mentioned it to any of the partners he would say that the comment had never been made and
that the other colleagues in the roomwould b ac k (diIOFRBMESD). 6

One solicitor experienced being mistaken for the only other Asian woman working in the same firm:

ol think the | egal pr o {pmmatiriglo-n hies ews | | eksowhn hhoc monhoriti

height of the legal profession, so one way or another, whether | want to believe it not, | think it [ethnic origin] does

play a role. This one partner, not l ong ago, said to me,

wel |l , what 6s h eeattullygat megconfused with #hdther Alsian lady and | was just, kind of thinking

6we may be Asian but it doesndét mean wedre all, kind of

Asian and | just, kind oft, abh¢darB@ES), O6what the hell is all
Her conclusion:6 s o, yes, I do t hink, (théreis raciam)cdasrbpdecernotgustyn thiso n e st |,
personal experience but her awarenessthat et hni ¢ minorities tend to be in t

really see them in the big commercial law firms. 6 ( d 3)F BiMduse work is, as is well known, another
O6shelter6:

&A]s a black woman ... worked exclusively in-house . . .| found ités always been a
...people seem to find it difficutt o bel i eve that if youbébre non white, you c:
I a wy(bAFBMEIHS)

Anot her sobfcictoar ssaitd eode andtold thenf@dlaowma story atzoat ia sliendy also a
black solicitor, who had been 6 t o | adCitylpsactice he could not work in their Trusts and Estates department
even though he had workedé abroad because he was bl ac
rugby and, would you believe, thduFBMBEPd t o him, your ne

An Asi an woman equity partner s u anmuewdllingngss (byhwdite gpeoey e r i e n C
accept that you could be good enough to do the jobd ( a 1 6P)BTWdcresult, of course, can be that (like

women practitioners) non white lawyers are given fewer opportunities than their white male colleagues, but

must, as a black male equity partner said, perform better in order to progress: 6 had to be, that old cliché,

better than my cont e fpMBMBEEPY Wewxaminevthissfurtiiehin theeséctions below.

4.3.2.3 Stereotypes based on class

As we have discussed in both Section 3 and Section 4.2, the persistently middle class character of the
profession means that people from lower socio-economic groups face multiple barriers;**® these include lack
of contacts, and preferences for a narrow group of high status universities.**’ The following account highlights
the way in which the resulting disadvantage often intersects class with race:

61 was speaking to a col | eagu epplicatian fomms ahd thesfifststhing leevdéegisvte d qui t
see what wuniversity they attended and quite often with th
metropolita@MBMESyer sityo

This respondent stated that he had pointed out that there were often good reasons for this pattern, which are
not always connected to lower grade A levels:

¢t 6s not their fault, a lot of it is because theydve not
clever but you know ...unl ess youbve done something absolutely specta
not goingto getalookind ( a5 MBMES)

However he concluded by arguing that if the applicant was a white graduate of a new university they would
stand more chance of being selected than if they were black, observing that the only two qualified BME
solicitors in his firm (himself and a woman) had both attended top universities (Cambridge and LSE
respectively).

% Nicolson, 2005; Duff, 2000; Shiner, 1999, 2000; The Cabinet Office, 2009.
17 The Cabinet Office, 2009; Langlands, 2005; Francis and Sommerlad, 2009; the same process has been documented
in the US; see for instance GormanandKay 2010 and also the 6After the JDO studi e
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Even when someone from a lower socio-economic group gains entry, they face the less tangible barriers
generated by the professionds generally highly elitis
Barrister highlight some of these:

6l 6ve seen ... peopl e whoove had onh émybeHwenttoagrivateasthoob n., t he
and theyébve gone on to the best wuniversities and for then
[forinstance]soci al i sing is very important and t hbeendamrsiotai t h whi
set up [operatingjc ompared with somebody who hasndét had that exposu
with junior people, pupils, trainees and their way of conducting themselves is very different to someone who ... is

finding al | this slightly strange and slightly alien . ..itds
b e d oaviEBMEB)

The class based assumptions which continue to pervade parts of this elite world were also illustrated by the
experience of a white lower middle class woman barrister at a London chambers where she was the first pupil
to be taken on who had feh sotiallyboet @nhmy tepth. Blewever, ak gve discudsed
above, financial pressures meant that she felt she had little choice but to stay in an environment which she
found both unattractive and undermining:

6You ask why | took it and | had just come out of wunivers
just taken out an enormous professional studies loan and here | was offered a pupillage in top flight chambers.
Why woul dndt | take it? And for all that | criticise the
white, | had a @W&8FWB)good training. o
She proceeded to tell the following story about the decision making process behind which of the pupils was
selected for a tenancy which challenges the professiont
6The Head of Chambers said: Al want him, h e ntsclikerhimsmyh unt i n
Greek shipping clients |ike him because he has everything
school and then to Oxbridge and he presents the right i ma
pointt passed his Bar exam. So it was not the quality of his
(d13FB)

4.3.3 The Importance for Career Success of Personal Relations/ Bonding and Socialising

The assumptions discussed above about people drawn from particular social categories148 produces a

pressure, which many respondents attested to, to give convincing proof of conforming to the traditional (i.e.

white male) career model, to downplay disfavoured traits,™*® and to exceed expectations. This pressure is
accentuated by two features common to the Bar and sol
therefore generally homogenous character™®, which is reinforced by the fact that they have their own internal

career ladders (as one barrister pointed out, most people apply for a tenancy within the chambers in which

they did their pupillage). The second feature is the need for practitioners to self manage their careers, ™" thus

many respondents stressed the need to create their own opportunities and engage in self promotion. We will

take these features in turn.

4.3.3.1 Kinship culture of firms/ personal relations

An equity partner described the job of solicitor in the followingway: 6i t i nvol ves knowing the
skill s, bBbobutt 6si &ads ag pe(@BOWER) Realatohshipsiare impontantirstyWo main

ways: in order to form bonds within the firm (and most importantly with a mentor or patron), and to develop

links with clients.

Relationships within the firm or chambers
An obvious example of the importance of personal relations is their continuing value for gaining entry to the
profession in the first place, as a female barrister explained in connection with gaining a tenancy:

6Knowi ng somebody drtaid gmeunt.of.nepotisnh eésenerélly, | think,qorobably impressing people
during your pupillage in one way or another, either making contacts and networking, which | was absolutely

148

As has been argued in a recent study of traditonal | y mal e only work, the reality of pe
instead it is what employers believe about their skills and ¢
Caraway, 2007.
yoshin o, 2006, descr i betfittnt thesmamstream.c o thedr discusgjod of the pressurd enr
African American lawyers to fit into the dominant white culture of US law firms, Carbado and Gulati, 2003 speak of the
6homogeneity incentivebo.

150
151

Burrage, 1996; Galanter and Roberts, 2008.
Vinnicombe and Kumra, 2004 have identified this as a feature common to professional service labour markets, and as
one which disadvantages women.
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hopeless at, or, you know, doing particularly well in a particularareaand | mpr essing peopl e within
(c3FWBJAC)

A white solicitor reflected on the importance of building internal relationships: 6i f peopl e know who
then theyoll refer work because a | ot pwyébudvoe kggtettsi mef ¢t
in building up relationships wit lfaBRWAL).Iee folowingwescriptem y ou 6
by a trainee of the culture at his large London firm focuses on the tendencies for exclusionary cliques to form,

andt he i mpact this has on O6outsiderso:
6[ T]wo secondees from India ... (hda epaeneliwasawfullbecduseaofthe. t hey
way people treat them, i . e. being |l ooked down ume@vwen becaus
though theydre incredibly smart . .. some people wondt ma
and so they can get sidelined. So some of the trainee lawyers have been, kind of excluded from certain cliques,
and certain groupings of peopl e. I doubt thhOMBMENTS) st ay around that | o

A discussion between some international trainees tended to vindicate his view. 6 her e you are star
trainee, you just met your peers, you can give an international perspective, and they look at you as if you are

this oddity. I mean, theybh2MBMBTSYude, but itds | ikec¢
Anot her solicitor identified the édold boysd net wor kd fe
o1 think it can be an issue forraladtisweltys olfu bpbearbsloen ayl a u &
di fficult whether youbre male or female é.Clubbable: itds

Friday evening with them and that sort of thing, and generally enjoy sort of fairly relaxed social chit chat with the
other people é Women find that difficult because theyobve

sort of thing, so particularly if youbdve gtemalenow, butiffs not
youbve got a |l arger firm where youbve got say a tradition
got some members there whoob6ve got family responsibilitie:
going to be female, andthey 6r e going to be |l eft out of that bit. And

their visibilty. 6 ( ¢ 6 FWEP)

Many BME practitioners thought stoharhucthh ea bfoauctt ptehrasto nlad g
pl aces peaptlhee whroondig gender, wrong c¢ @l q W 8&).Bavitiithensaid.r e at
dhere was an atmosphere within the department that if your face fitted then you would be all right, and if it
didnodt , t henelyfWIHSwW A o b d h é ti & séader dbr pedple in black minority ethnic groups to

actually have a network of people within the | &dav, bec
(e13FBMETS).

The central role played by drinki ng ambers was @entfiedcas a | I i f
further difficulty for many | awyers. Mus!l i mlfeedammer s fr
tested a | ot more than my white cotuhteemfosofgressuratogop | v be

outdr i n KadRBMES). This woman proceeded to explain that the social life of her (Northern corporate)

firm revolved around thi s s orthe nightbefore and Wawtdgunk people goth e n t &
and you know | candbthaeasbyygetjuasvobsvaedti ho think &éma
know how to .relate to thisb©o

External relationships/ business development
Several respondents expressed doubt about the real value of external networking activities:

61 t' s ahtlywdeasappointdrd thagnobody seems to see through that, that the huff and the puff and the bluster
of look at me, I'm having a marvellous game of golf, doing this, having lunch with so and so. Nobody stops to then
follow that back up and say, well what did you achieve? It's all about sort of presence and profile and sort of an
of fice conc@E4pWSP)i ke that. 6

Nevertheless this sort of activity is viewed as critical for career development: 6i f you havenot g
commit to that nloéngponmg <¢adBRNEE.oldke ieterraléetworking, it depends on
being able to build personal relationships. For barristers it is not only the relationships with the clerk of the
chambers and senior barristers which are vital, but also those with solicitors. An Asian female barrister had

found one of her chambers very difficult because: 6t he ol d boysd network was aliyv

being instructed by a certain network which they were partof6 ( a7 FBMEB) . As a result,
(people juniorto me were getting work and | was actually helping
the actual work directly and | think thatés because | W
because | wasnét paFBMEB)f t hat net wor k. 6

She went on to describe an extremely closed world:
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¢t 6s not wuncommon, especially where youdre dealing with |
partners, children at particul ar drprisedtsy howlackingdimdiversitathed*e d i n |
Northerncity] Ba r  wWa/BBMEB)

Again, like the internal firm networking, business development often entails events which tend to be highly
exclusionary: golf days were offered as the typical example:

@dT]he men play golf and they all go out on golf days and they are spending the whole day out of the office, then get

drunk at dinner afterwards and then spend several day
these events .. theonlyreas on | know what ités |like first hand is t
at the dinner afterwardsit here woul d be one f da8@WSg for every 25 men.

Some women described even greater gender imbalances:

61 was invitedt tyearn etvetidr K Races, it was a sportsmanos
were 3 women and 600 men é some of the speeches were a bi
audi ence, (A&WERi tel y. 0

Many of the BME practitioners also experienced social events as highly exclusionary, sometimes because

they were theonlynon-whi t e person in the riaddm, ab wtr odlesscs i menc amhs e:h
time ... and | am reluctant to go to an event which is alcohol dominate d @ his Asian employment lawyer said

that this meant: 6t hat certain relationships, both internally wi
devel oped or h aAsaresulhe¢hought thad hisecareerdat the firm would only progress up to a

certain point:

6l came here very self assured and | stildl am ... and | s
. because | donét think 1611 ever be abl e wibbelahleitd d t he
build é thereés going to be a point where | édm expected to
going to be able to do that ... so | can see myself going in-h 0 u s(@&SMBMES)

His pessimism was supported by the reflections of a British Indian solicitor:

0 ..a.lot of it does involve socialising, going out, and ... | think, partners at the firm that | work at appreciate people
that do a | ot of marketing a | ot more than preformdtédoing hat do
it I think there is te9RBMES}.i nd of perceived pressure. o

Unofficial mentoring/ patronage

In addition to the significance of fitting into the fi
significance is obtaining a patron; for instance: 6y ou needed t[df seniqr barristers) o get ond
(c3FWB/Ac),and 61 st i | | benef it novduring pupilage]6 (d13FAMB) A salaried partnema d e

in a large corporate firm similarly described how the decision to keep her on after she had finished her

training contract was the result of an intervention by a woman partner who acted as her unofficial mentor. As

an equity partner i n ayoHhagehto detelopeaespecidl melationshiprwith as equity : o]
partner who is goi ng@l®RVER).rFutheret your causebd

6[ W] hen | was in private practice and did my articles the
took me on particular meetings or supported me. And later in my career, again, working for particular partners,
there have been a couple of individuals that have helped in giving me interesting work and included me in on
things and stretched me . .. But | didnét ha\edl. thadaffirstr appor
couple of seats that wegbbENSjui te negative in a way. o

These last comments highlight the significance of having high level support, and the concomitant vulnerability
of junior sol i coullyirgissife in ... thertheng is with elquity @artners is that there is simply
no redress. What are you going to do? Go and find another job in a really competitive field again? Most
people just stick it out, and they know that.6

However, just as some of the above responses pointed to the tendency of people to exclude people who are

unli ke them, so too there is an extensive |literature d
process,™” and homo-social reproduction is seen as particularly characteristic of partnerships.”>® As the

following quotations suggest: oOwhet her you get on is a question of v
whet her yo@FWAQ;,&d¢é heresdvas an at mosphere within the dep
you would be allright,tand i f it di dndot@7RWHSN you woul dnot

152 Kanter, 1997. Recruitment as a cloning process featured in the remarks of one respondent cited in Sub-section 4.2.2

in connection with large firms preferences for recruits from old universities.
5% Thornton, 1996.
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4.3.3.2 Self management of career: self promotion and access to work
One of the features of a |l egal professional career is
partner in a magic circle firm summed it up thus:

6[1]n a professional services firm, where initiative, sel
make of it what you choose to make of it. That 6s dohe sor
... which is, dondt wait until someone says to you fthis
highly intelligent, highly motivated people so the issue is not about motivation -i t 6 s about finding a
them . .eriit@sr acyn and you (abbMBMEER)our own way. 6
However, the level playing field this comment implicitly evokes is belied by the intensely competitive nature of
the professionbds internal | abour mar ket seqedce,Jeaviotheb e d by
respondents considered émeritdé and motivation alone ac
minority of BME practitioners based in London did cons

Access to good work and important clients was regarded as essential, and then the ability to promote oneself;
thus another equity partner said t héaegoodat pmmatire yoursetf 06 ma k ¢
both inside and outside the firm.6(a19FWEP)

Arguably, self promotion is even more essential for the female and BME lawyer, since the cultural
assumptions about their attributes and skills discussed above means that they are less likely to fit the
6prevailing success ™ madersely, asistindicated by the suliséquent demarks of the
respondent just cited, your face was more likely to fit if you were male: 6i t 6s now a depart ment
partners and all the assistants are female6 ( e IHB)F Wowever, as we have discussed in Sub-section 4.2,

self promotion is o6both intuitively and RoThenfallowinge!| y me
comments by two white femal e eqiutidtsy npoatr twihearts wsounpepno ré o utg

expected, and anythingoutofthe or di nar y i(ad9FWHEPa Aroteenspid:n g . 0

61t ds | udemaletnhinelset.mdéneand women approach problems sometimes differently, communicate
di fferently ... women wil |l try and please peeptai moy edd ds
help in pay negotiations or promotion negotiations, becau
and tell us and offer us a promotiond. Will they bugger!
say Al 6ve done this, by your criteria, |l 6ve met your crit
d o n (@18FVBEP)
Practicalities may al so i mpede a woman |l awyer 6s abil |
employment lawyer explained:
6itds all about visibility ... I tended to turn up, do my
the office, chatting to people. But the person who is around chatting is visible, they are essentially networking
within therown firm ... and thatds i mportant because then peopl e
a |l ot of |l egal work gets referred across departments . ..y
f i r(@adFWAc)

In order to be able to undertake self promotion at all, the practitioner must have access to good quality work.
The allocation of work to trainees and junior solicitors is generally at the discretion of departmental partners,
and handing out good work is one of the key ways in which a partner can assist his mentee, as a woman
academi ¢ apmrcnarl(J) haditwo péotégés, two men who did commercial litigation; the really big work
came from J and he always gave it to the two men.6(alFWAC)

The stereotypical views of masculinity and femininity, and ethnicity discussed above, and the tendency for

people to mentor those who resemble themselves, may make it less likely both that women and BME lawyers

will be mentored at all, and/ or included in high level work. Our data generally suggested that this is often the

case (although it should be noted that some new trainees and young, newly qualified solicitors based in

London were positive about the mentoring that they were experiencing). A white woman spoke of how her

work oppor t uni ti es had been r estrhiectdeidd ntbt & hp arkt nterat whvo me
international work because they |iked to stay at home
kids and had just come back from Hong Kong!(”)(alFWAc).156 Another explained differences in attitudes
towards women and part time working in terms of partner

154
155

Kumra and Vinnicombe, 2008, S70. the model is generally a
Kumra and Vinnicombe, S71; they cite a wide range of studies which suggest that men are culturally conditioned to

take credit for their achievements and compete, and that women are not; for instance: Bakan, 1966.

%% This denial of opportunities on the assumption that they would not want to travel or had domestic ties is again common
McCracken, 2000.
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dSJome of the equity partners, earning huge amounts of money, with little wifey at home, running the home ... were
|l ess empathetic with the working mothers ... (aBFWWAdhy depart

As a result, women spoke of bei ng oabythinggpogerty- ow gradleg -k i n p
was gi Vven (816WAe) Anethetbacademic explained her dissatisfaction as an employment lawyer in
a large corporate firm in terms of work allocation:

o1 didndét get the sort of work | should have. I said in |
want more oppor t uni ti es, but it j ust never happened. I wasnot
department ... there was a gay male and another female solicitor who was also not perceived as someone who

should be pass@BBWAgood wor k. d

An equity partners ai d of a f r i e thd paitner inaimame df the degaitrmemt ... & creaming off
the best work, giving herthecrap6 ( al9 FWEP) . Ot her respondents spoke o
peopleds files; in the casespaft eoneder dsampdndemtt, &thheg shtawda
files to finish off . .. but then what wusually happens |
get any recognition for t he (aBFRWS)t €onves \ed vy stipedahlte prédifablel s hi n g
wor k went . . (a3FWAQ); ahchaemalenBMEdawyer described his experience when training in the

cor por at gustdang tax farms and the like6( a 6 MB ME S ) the athérigdy é thé department was
white, a pretty good guy but he just got all the good work ... all the good completions.6 ( a6 MBME S)

These discri minat absglutelg tritical cbacausen they detemrmae whether you meet your
targets and how muc lfa3RMAc),easdsasgne u wh et andqudttyh ep aprrtonfeers ssiaoi
obsession is with targets, chargeable hours ... itos
(a19FWEP). Restricting a practitioner to less prestigious work means that she is unable to earn significant

fees, and also denies her the chance to develop good clients. Evidently, giving her colleagues opportunities

means they will shine by comparison.

The allocation of support staff (again something which can be determined by a mentor) is also critical to

meeting targets; the significance of a s e my stragaryyis was a
very, very committed and will work through her lunch o1
seven; we work as a team6 8FYVEP). Conversely, several respondents linked a bad experience in a firm

with having been assigned a poor secretary, and/ or
respondent : 6t he men g e tall thehother kodicitarse.r seamete haget aa dedioatedd . 0
secretary and sort of mine gets to the bottom of the pile i | 6 ve been 3 years (@@FWShout a

Another interviewee said: '... women are expected to do things that men wouldn't, so whereas male trainees
or male junior solicitors ... nobody would dream of not giving them secretarial support. The female solicitors,
itds expected t(elNdEWIHS)ou can type.

There were also accounts of women not receiving required organisational support functions. One salaried
partner recounted how one firm had intensified the pressure on her during her pregnancy by leaving her
without a secretary for six months as they knew she was due to take maternity leave. This greatly disrupted
her working patterns and her ability to carry out her work effectively; she also found it to be incredibly
stressful:

6You can't achieve anything without support, it's a compl
had left, and they didn't replace her when | was going on maternity leave. And you just completely, it's like sawing

your arm off. You can't get anything done, and you feel like you're in freefall with nothing to catch you, because

you don't know if anything's been filed properly, whether things were sent out at the right time... [It was] probably

six months | should thinké It was a very |l ong ti me. Yes,
called don(daFWsPd» t here. 6

Other women noted that they had not been given access to the same levels of support staff as their male
counterparts, and one reported that as the firm knew that she had once been a legal secretary, she had been

advised that she should be willing to do her own typing. Some had experience of support staff being

extremely hierarchical and refusing to prioritise the work of more junior and/or female staff: 6one secr et a
here refuses to do my wor k, but she wibl I( a®&EFWS)f od nArvdy
lack of secretarial support makes it very difficult for the practitioner to meet their targets and hence 6 br i ng i n
f e gaO@BWS), and also leads to stress and low morale.

As one respondent said, the above factors can lead to a:

... vicious circle, and mean people get demoralised and end up leaving after say thetwoye ar s . . . | 6d say
quite a few people who are say from Black or Minority Ethnic or even like women in certain departments who will
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probably just | eave because of the culture, because of th
kihd of causes é them t o(bIOMBMEESESss their positionsd

As a result, as a salaried partner said, by the time it gets to the partnership stage, the pool of eligible women
and BME lawyers tends to be quite small.

4.3.3.3 Criteria for Partnership

While, as we have discussed in Section 4.2, the formal criteria for promotion are not always transparent and /

or may in any event be by-passed, it is evident that the informal o
client base and their level of fees; as the preceding discussion indicates, white men are more likely to meet

these criteria. Further, as the literature in relation to promotion in professional service firms suggests, both

the process and many of the other criteria are inherently subjective. By the time people are at a stage where

they can be put up for partnership, their technical ability is probably uncontentious. Therefore, while the
profession emphasises merit, in practice, it d#lpeesars t|
and, as discussed previously, having a powerful mentor within the firm, are likely to be decisive. The

i mportance of 6fitting the mouldé and being a good ne
business reasons for opagque promotion criteria, as the reflections of an equity partner reveal:

6How do you choose? I'téds part | y ydudentifyi peaple who are velygoddat t 6 s bu
what they do that you dondt want bei ng gesoseadigthidgiaretheynot her
meeting or exceeding their targets? Do they basically have any social skills? Are they able to get on with people

or would they upset any people they came near? Do they have any business sense about them or ideas about

progr essing the business? One of the sal ar i eddnteptaustvatke r s h a s
and everyone else does contentious work, and | felt there had to be a balance in the firm, and she was the best
candidate in the non-contentious si d e . | still feel that was the right dec
was Oyou must meet your targetod, because that wasndédt a cr
exception, it woul d haventheteo gwhyda@dndndayi fig-dadd wavaSo s b
struggled with the criteria, | thought o6well , I dm not sul
(al9FWEP)
Thel nkcredi bl y (a2BWSP)enature of uhe oromotion process, discussed in Sub-section 4.2.1
featured in several respondentsdé remarks; for instance
dhere will only be an appetite within the busin®ss to

Those who had made it to partnership all stressed the significance of formal or informal support in this
competition; one woman said that after she had finally been made an equity partner, she said to the partner in

her depart mdefttet dowm becausedh eh @ hadndét pushed for and promot
had done with * [name of aman]. 6 (WEP)8 F

4.3.4 The Long Ho u r Guéture and Emphasis on Commitment

Law firms have been descr 't amdhe wikingnéss toaverk lpng hours, taridtthe t i o n s ¢
equation of this with commitment, discussed in Section 4.2, was viewed by most as the primary criterion for
partnekrshopnd ét hat the fir m .rlfenlalk genial panremegptaided it i @es p| us 6
of clientsd needs:

Ylou know, nothing else is r1ealarynimagtepdartsn@eri fi nydwhdrse pnc
alternative career structures, wedve got them already, bu
did non-fee earning career struct ur e s, this place would die, because you Kk

enable a banker to close a deal by Monday morning and to start on Friday night. 6 (¢ 7 FWSP)

However a recurring complaint was the way in which this model of working tended to set the standard for
evaluating practitionersd contribution generally, even
the need for fast turnarounds over night; and that the workforce was developed by men and that culture

persists. The resulting difficulties for women (and an increasing number of men) of combining a legal career

and children,™ a common topic, is encapsulated by the comments of a female salaried partner: 6 we | os e

|l awyers as they have <chil dr e nsomany of buulawyershae feemdlesandanotc h a n g e
having children ... we have a lot more female partners who do not have children.6(a2FW SP)

This last comment tends to endorse the argument made by a former senior member of the AWS that the male
model meantthat@ ener al ly women have to adapt the way theyodd |
they have to become different people in order to func

“"The competition for partnerships has been termed a 6tournam
%8 Epstein et al., 1995, 1999; Sommerlad, 1998.
%9 Collier 2001, 2004.
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(al7FWAc). An example of this need to emulate the male success model is the exclusion of children from
workplace discourse:

6[ T]here are a few partners who have had kids, when a par
doing, etc, they would deliberately never bring that issue up, forinstanc e, t hey6d never talk abou
be about work and how they were |l ooking forward to the ne:
really think thatods a (baOMBMEIS) ki nd of response. .. . 0
Other respondents claimed that if reference was made to children, their impact was minimised:

¢Sjome of the women partners who had kids, theydd say, oh,
the office, and those wor ki ng de almaybe, lagneds, woman adapt bynjust, that
becoming more...[ableto]f i t i nto the kind of male envi (bdOMBMERS), mal e do

These traits are generally associated with women working in the high pressure commercial firms; however a
trainee in a legal aid firm, well known for its radical credentials, recounted the penalties which are exacted for
deviations from the full time plus model:

Vignette 2

6 &hvat a firm Iike ours, where therebs f aragma
friend of mine who had a toddler at nursery wanted to go part time, just to have one day off a week ...
she was a paralegal. ... and they said, no, VYo
her resignation ... And when she saidshe 6d gi ve in her resignation,

time, and then they allowed her one day off a week. A few months later, when she was going for her
training contract [at the firm], the head of the department said to me when we were in the pub, 6 o
well, it worked against her that she went part time, she came into this firm full time, she should have

stayed full time; the fact sheds gone part tin
contract nowbo . And itwawasayingathwamanamdhoit bs
attitude, and | was astounded that webre supp

coming in to allow women to, you know, have flexible hours, and there are still these kind of archaic
attitudes, and that this woman was showing off with this attitude... she was not at all ashamed of

announcing that it would work against this gir
huge obstacle, and this, | dread to think what it was like in, you know, firms that were more structured
towards you know, have more men and therefore
parttime because | 6m having children.
edFWTS
4.4 Summary
The Macpherson Report argued twelve year s ago that institutional raci sm

processes, attitudes and behaviour which amount to discrimination through unwitting prejudice, ignorance,
thoughtl essness and racist stereotyping twdiebychighlighied adv an
the significance of cultural processes in the experience of BME groups, and there is a homology with

womenobds experience of sexism. Consequentl vy, when expl
minoritised groups, we should accept the salience of perception and experience, bearing in mind

Macphersonds additional point that it is the nature of
whet her an incident i s racist. Wher e wtihteg i ogtuleatcil wes

practices is the statistically evidenced segmentation of the profession, so that its higher reaches are
overwhelmingly dominated by white males, then the phenomenon identified by labour market theorists as
social closure'® can be seen to be taking place.

Our data suggested that the culture of the profession is the biggest obstacle to diversity. Our respondents
generally accepted that changes had taken place and were continuing so to do. This was partly reflected in
the bureaucratisation of many firms which sometimes included the adoption of formal processes designed to
encourage diversity which would have been unthinkable fifteen years ago. A further change was the increase
in pioneering women and BME lawyers in a few key posts. Nevertheless, their responses suggested that
formal processes are frequently subverted and that racial stereotyping remains pervasive, especially in the

%0 arson, 1977; Sommerlad and Sanderson, 1998; Muzio and Ackroyd, 2005.
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North of England. Similarly, while there was widespread agreement that women were now more likely to be
able to work part-time, and also progress to partnership, the resilience of the male career model and of sexist
practices were also seen as major problems. One of the persistent themes of the data reported above is the
difficulty experienced by members of minoritised groups in being recognised at all, either as candidates for
promotion, or even on occasions, genuine members of the profession. The accounts of our respondents
reflect a widespread view that those with power to allocate rewards and status therefore did not need
deliberately to discriminate, since the possibility that, for example, women with children, black solicitors or
Asian women could achieve significant status on the basis of merit frequently did not appear to occur to them.
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5. ORGANISATIONAL AND INSTITUTIONAL RESPONSES TO THE
INCREASING DIVERSITY OF THE PROFESSION

5.1 Background

This section builds on our review of the professional literature and initiatives (Section 1.3) which primarily
focused on large corporate law firms by drawing on our interviews with respondents who were in a position to
give an account of either organisational or institutional responses to diversity issues. These included senior
partners and diversity managers, as well as respondents who held positions in external bodies such as the
BSN and AWS. We reflect on what this data suggests about the policy responses to the diversity gap on the
part of employing organisations, institutions and individuals, and whether those who deploy diversity policies
monitor them for effectiveness. The literature indicates that larger organisations in both the public and private
sectors increasingly create internal networks and specialist interest groups that promote equality and/or
diversity: of ten t hese ar e ows.eAsdaur omerview rBvibbied, suet wor k s
organisational network groups are also being established in large law firms,'®? often where there is an in-
house diversity specialist in post. In light of these developments, interviews with respondents who played a
role in these types of organisational interest groups were sought and are presented here.

5.2 Variability across the Profession: Fragmented Experience

As indicated previously, the literature and statistical surveys demonstrate that women and BME lawyers are

not evenly distributed within the legal labour market, but are rather segregated into female dominated areas

such as personal injury and family law whilst BME legal professionals are under-represented in corporate

firms and are more likely to work in legal aid. As we have discussed in the preceding section, the culture of an

organisation tends to be shaped by its dominant members. Traditionally white male organisations have

tended to be resistant to change.163 One diversity manager said 6t h e | egalis lpehirmfother si on
professional services, t he publ i c sector and the i nv
(c11FDM), a view shared by a number of other diversity managers and some other respondents, one BME

lawyer holding the view that in terms of diversity, the legal professionwas 6 10 to 15 vyears bel

prof e s(ddFWSP}y 6 Resistance to change was reflected in sor
O0Where there is a flexible working perlpeoplyg haveimade flexiblen i ns at
wor king requests but it someti mes depends who youdre me

|l awyers édondt see howal6FBMESB)ul d possi bly work. o6

The public sector was typically perceived as more likely to offer flexibility and work-life balance poIicies164 and
certainly our responses from practitioners who had experience of working in-house in the public sector
indicated that they were able to achieve a better work-life balance:

d'he [Public sector legal organisation] has a very pro-family approach. ...It is built into the terms, they say we are

pro family and they go out of their way to ensure. .. It i
hour s, there was no qpebeniwthnthatt And it starteth @froe & mine Hay fortnight, just

having that one day. Then | went down to four days a week, but working full time when | was in. And then |

changed it yet again to going back to being in five days, but shorter hours every day. And every time | asked for it

they accomearyias)ed. 6

This degree of flexibility and accommodation is rarely found in other sectors of the legal labour market.
Nevertheless, as we have observed throughout this report, the profession today is highly fragmented and
certain sectors do now have diversity policies. Both the extent to which these are in place and are efficacious
appears to be dependent on size of organisation, location, sector and specialism. With this caveat in mind,
the next section explores some of the diversity initiatives found within the firms in our sample.

5.3 Evidence of Positive Initiatives within the Profession

In this section we focus on recruitment and internal representation within organisations, through mentoring
schemes and through the introduction of flexible working policies, and also indicate where these policies and
initiatives sometimes fall short of expectations. This section concludes with a discussion of issues that require
further attention in order for the legal labour market to make genuine progress on diversity.

161 Berris, 2007; Gardiner and Tomlinson, 2009.

182 Griffiths and Moshinsky, 2006; Taylor, 2008.
183 Acker, 1990, 1992.
1% Kersley et al., 2006.
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5.3.1 Diversity Initiatives in Recruitment and Internal Representation

There were instances of innovation and progress in working practices, for example, in terms of the graduate

recruitment process. Historically, and as we discussed in Section4,r ecr ui t ment or the O6mil k
limited to elite and redbrick universities and the law student populations of these institutions are relatively
homogenous in terms of both ethnicity and socio economic background.™® One equity partner from a large

firm in the North East was aware of the discriminatory effect of such recruitment practices and indicated that

the firm was taking steps to change its strategy. Interviews with diversity managers also revealed new

recruitment initiatives in this area:

6As part of our diversity agenda, we are making sure webobrt
outtoexpol ytechnics. .. because, to be honest, to be a good
having the best (ed&@FBMESP)i ¢ resul ts. 6

6We target 40 wuniversities, half of these ar erunversities.t r adi t
We are actually very conscious that the best talent is not always to be found at the best universities. And some

people who are very capable and have the talent and skills we need are not to be found at those universities. They

are going to different universities for many different reasons. So we realised it is important to visit and target those
universities as we are going to find talent there. OQur ¢
(c10FDM)

60 We have doorlewitts localeuniversities as we have recognized these are universities which have
traditionally not been serviced by firms like ours. So we do a specific work experience week for those universities
and that has resulted in four training contracts given to students who would all say they would never have thought
to apply to a firm Ilike ours.d (clOFDM)

Some City practices actively sought out links with post-1992 universities or with groups that work with
students from BME and/or lower socio-economic groups to develop diversity placement schemes or the
opportunity for people on those schemes to be interviewed for training contract places. Some large firms
recognised that certain ethnic groups and, relating to social mobility, students from lower socio-economic
groups who may not have family members who have been to university, need help much earlier. As a
consequence some firms have developed, often in conjunction with associations such as the BSN, the Black
Lawyers directory or the Sutton Trust, a range of early access schemes targeted at GCSE and A level
students:

6At the younger end they come in for an open day. This vy
come in and spend the day finding out how to enter the legal profession and what that involves, meeting training

solicitors and so on. They had a debate, just (cl6FDN)et t hem
6We work on a points system and thatdés the wgoingintchoart it i

widening access piece. We run a programme and we work with an education partnership which introduces us to
inner city schools which are often high with ethnic minority pupils who are high performing and we can influence
those children to aspire higher. So we have taken 200 students through that programme in the last two year and
49% have got to Russ @ISFDMpr oup Universities. o

Often key to such changes is the appointment of an in-house diversity sgecialist or visible, senior diversity
champion.®®®*Such people have often been® anththerfaldwing qudtes illustratt c h an g e
the importance of key personnel in spearheading culture change:

6[*] is actually the diversity part ntgingtcegetinagnmanyfpeoplerasand he
possible who are different, who are good. | think you need somebody like that. He was quite surprised, he went to
a meeting ... with... somebody from [campaigning LGBT organisation] and [*] was keen to get ideas. ... But the

chap from [LGBT organisation] said to him 6you know, | S
senior partner thatodés ever turned up to one. 6 So if
now tend to have some body who is in charge of that sort of thing, |
expect attitu@sEwHS$)o change?b

6Well, first of all | decided that | had to engage the pae
was ndét going to ask people to be involved in it unless the
they had to really believe in it. So we formed essentially what was an international diversity forum of partners

around the world who were interested in aspects of diversity, and we brought them all together and then we
started to say, okay, what are we here for, wES&WEPJO we me

Each of the five diversity managers interviewed stated that their organisation now collected data on gender
and ethnicity, some on all six strands and one organisation was in the process of asking employees questions

%5 one study describes the UK HE system in terms of a racial divide (Mirza, 2009), because of the overwhelming

concentration of BME students in the 6newd university sector.
%® Shen et al., 2009.
87 Kirton et al., 2007.
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on social mobility, including whether they were the first generation to attend university. While the level of
detail varied, most organisations stated that they broke down their diversity data by seniority or grade. The
importance of this was captured by one diversity manager who spoke candidly about ethnicity:

60We knew that we didnot rofetmic hmigorithsalici®rs in bue (*Northerrhcity) officemlibie
hidden by the fact that we actually have, and this is not good, a lot of ethnic minority people as paralegals or as
secretaries. So as you walk round the office, because we are all open plan, you get a feel that we are OK but
when you drill down into the gdis&kDM)sti cs itds obvious we a

As a response to firm level diversity data, many firms in the legal profession have created interest groups and
networks established in firms to represent and support women and minority groups. Increasingly activities
centred upon developing networks, discussing key concerns and sharing best practice:

& e are trying to encourage the development of networks for women within the firm, some of these will be formal.

So for instance we are about to | aunch a senior associ ate
Brussels. We have a lot of informal networking going on in London. So almost every practice group started having

focused meetings for women associates with women partners to encourage people to talk about things they may

be concerned about, to share information and best practice, whether that is being a working mother or coping

[with] stress or whatever and that is generating a lot of useful input and feedback. We are hoping to move to a

point where we have a more f ofh&DM)womends network in Lond

The next vignette provides an account from one diver ¢
designed for junior and mid-career lawyers with particular focus on the perceived needs of women.

Vignette 3

& e have put together a number of programmes é , which go from junior associates up to mid ranking
associates, at 4-5 years level, to senior associates, at 6-7 years then right up to partnerships. We are looking
at different areas, where we know women need a different focus from men. Women tend not to promote
themselves as effectively as men, they tend to worry more about what they can't do rather than celebrating
what they can do, they tend to get the heads down and work very hard and then a few years down the line to
go 'uh actually no one knows who | am and | don't seem to have exposure to the rest of the fim.6 So o U
junior programme looks at that profile raising and confidence building. The senior associate programme is
looking at career planning, being a role model to those below you, networking, profile-raising. The women
partner coaching programme, which is a one to one coaching programme, is looking at supporting them
developing their business but also in their crucial role for women further down the firm. Because in the past
women, to succeed, really had to behave like men and they therefore end up being successful in their own
right but actually not being very satisfied themselves but also not providing any kind of a suitable role model
for those who are further down the firm and then you have a double whammy of women not being able to see
many role models at all but the ones they can see are not ones they aspire t0.6

Cc11FDM

One diversity manager in a large firm explained that such focused development on particular groups needed
to be tempered by a willingness to be inclusive in policy formation:

6ln terms of initiatives, we teterlegronps sow ofratdress issuesphat ae e t up,
pertinent to these groups. So in terms of the female net.\
Obviously one is the career progr es dinmeowork whithe todé fonestoc us o1
this is not just well, primarily femalesé but obviously
introduce a family group so (dBRDE)s more inclusive for our m

It is important to take into account the fact that different women and different BME lawyers may have different
needs from diversity initiatives. Several of our BME lawyer respondents stated that they thought they were at
a disadvantage compared to white male and female lawyers due to the operation of mirroring effects in the
recruitment and selection procedures of employing organisations.

& think the challenge for the professional women is not getting in, it is how they develop in it and how you make

use of their talents. But the problem of race ishowto get i n, in the first place. On
returns and work hard and over time youoll probably do o
course people tend to recruit peopl(@&MBMEBP)i n some way rese

Page 53



Consequently, diversity initiatives need to be sophisticated and tailored sensitively to the needs of their
intended beneficiaries, while also taking into account the possibility of increased discrimination or cynicism in
respect of their efforts as discussed below.

5.3.2 Resistance to Diversity Initiatives?

Two diversity managers and some | awyer respondents r ai
BME groups or scepticism about diversity initiatives when perceived as tick box exercises.'®® For example,

one diversity manager noted that women or BME lawyers might shun initiatives and networks if they felt that

their participation could make them appear as victims or involved in divisive enterprises that are just for the

benefit of certain employees who are perceived as havingé pr ob | e ms'® As one tespondentisaid: &

donot necessarily think that making more of a distinc
encouraging diversity.6  (WS) However, another diversity manager demonstrated the impact that the next

generation of lawyers were having on their progressive City firm by challenging the views held by some of the
partnership. She recounted how a welthathewald bedaging himal e a
two weeksdpaternity leave entitlement had clearly surprised some of the partners. She considered that his

actions had caused them to question their traditional views of young male associates. It appears therefore

that the actions of a few individuals may have an impact, whether or not these are within the context of

structured diversity initiatives.

Our respondents found that BME lawyers were less inclined take-up of diversity initiatives than were women;
for example, one diversity manager made the follo wi ng comment s BMEBEonatworkher fir més

60n the BME side, | have to be honest, there hasnoét bee
disappointing because the anecdotal feedback has been they actually they just want to be... a lawyer or an
e mp | o yddRbDM)o

While progress is certainly being made, there is still a tendency to articulate diversity issues such as
differential male / female promotion rates,or BME | awyer sdé struggle to enter |
resul t eosfd6 ontahdoei cby women and BME groups: that i s, as t
exclusionary white masculine organisational cultures™”. Supply side explanations for lack of diversity may

well represent part of the problem, but they also allow firms and chambers to avoid responsibility for those

issues that are within their control. One diversity manager said:

6[1]tds eenfiivreirtselty ,praend wedre only as good as the admissi
we know thetyldbere intoti mpacts a | ot on t h@3FDvr ket webdre pot el

However, university figures across the spectrum of higher educational institutions reveal significant
diversification of the student population.

Some respondents were fairly cynica | about their organisationds genuine ¢
example, some thought that diversity promotion was instrumental and more about public relations than a
commitment to culture change:

6What | find reall y uveorite somebadyvhe, say, s a Mislimswonmes lvim dvgars a hijab,
the next minute shebs splashied jalldt omak IGKBWMESP miexge p bl i c

Likewise one black equity partner noted that some organisations tended to take a tick box exercise approach
to diversity accreditations and sometimes to use minority lawyers as tokens:

6The firm | worked for were going for this [diversity] ac
department wasndt ¢ utitto®oklike i terme/af diversity, latdhe tiwee | had a bad sports injury
and | was on crutches and one of the partners said to me,
on the ground floor, when | give you a ring, come down and walk across the floor with your crutches, making sure
they see you; that wildl cover our d{diMBVMEEP)t Yy; you are bl ac

Academics have likened this type of approach to equality and diversity initiatives to a hollow shell lacking in
any substance but with surface appeal.’™ One deeper examination of the approach reveals an
implementation gap between the public relations value of articulated policy and the desired effect of changing

¥Anhmed has termed this o6tick box performativityé, gthdi ch she
doi ngé6. She argues that we have a new politics of document at
institutional performance and that writing documents that express a commitment to promoting race equality is now a

central part of equality work, and concludes that such documents can work to conceal forms of racism (Ahmed, 2007; see

too 2004).

1%9 see also Liff and Cameron, 1997; Smithson and Stokeo, 2005.

0 see the discussion of human capital theory in 3.2 for more details of the literature on this area.

" Hoque and Noon, 2004.
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cultures at the workplace level.'’> Unfortunately such approaches to equality and diversity not only

concretise existing inequality but give cover to discriminatory attitudes and position, constructing those who

seek to challenge them as extremists who are never sat
This prom%as cynicism towards, and discrimination against, those whom the policies are ostensibly designed

to protect.

5.3.3 The Introduction of Formal Mentoring Systems

We have discussed in Section 4 the prevalence of informal mentoring within the profession, and the vital role

the mentor or patron wil/l play in advancing their pr o
widely recognised. Formal mentoring programmes, in particular for minority groups and women have

therefore received a great deal of attention in recent years in both academic and trade literatures.'™ Their

value for lawyers has also been discussed '”® and senior lawyers and barristers in this sample also spoke of

the importance of implementing formal mentoring systems:

dentoring has now come into place within the Bar and professional associations. There are now courses you can
go on. So, there was none(cld¢WB)t hat but i tés moved on a | o

0 1 t 6 stierahing: we provide a support network for junior females wanting to enter the profession, coming up,
and also provide a networking opportunity for women that have more than five years worth of experience. And |

found it very motivating, so I dm trying to encouekwge wome
few months and have a chat and see if we cand6t put junior
a |ittle bit about @W4RPMHS) t hey could end up.

One female senior partner indicated that formal mentoring has now been introduced in a number of law firms
and that this had proved helpful. Indeed, the importance of formal mentoring programmes was an issue
raised by a number of early career women and BME respondents:

6l think the idea of havi ng yagoodthimgtYou knawgo seryesne i theremohelp d be a

you and maybe make it so that the mentor is a role mode
(d9FBMES)

Further, respondents indicated that law firms were now consulting associates about firm policy:
6Some have involved their associates much more in the mal
mean, you know, in the past the idea of asking an associate what they thought was utterly complete anathema, but
now firms are beginning t o i nvolve them in coueEWSPs and so on and so

The experience of formal mentoring by many of our BME respondents in the North was that those most likely
to receive both effective formal and informal mentoring were young white men. A black equity partner used
this state of affairs to argue for more formal mentoring systems, since he thought that these might go some
way to reduce the disadvantage women and minorities suffer as a result of the informal mentoring which
white males typically receive: gpeople who are more familiar to those people who are already in power get
mor e s UE'MBMEER). By contrast, several BME respondents from the South considered that they had
benefited from mentoring themselves and were involved in mentoring BME law students or junior colleagues
now that they had more seniority.

5.3.4 Flexible Hours and Part-time Working

Across the UK economy one in four workers are employed part-time and with the introduction in 2003
(extended in 2007) of the right to request flexible working for working parents, more employees are seeking
flexible working patterns than ever before. However, access to flexible working patterns vary across sector,
industry and in relation to the size of the organisation. For example, access to flexible working is more
common in the public sector, in large organisations and where there is a high proportion of women in the
workforce.'"®

The terms flexible working and part-time working are often elided; flexible working may mean a full-time
position with some flexibility around start and end times or work location (in the office, at home, elsewhere) or
fixed hours working, rather than true part-time working. We have used the terms as respondents have used
them in their interviews with us. For many of them, flexible working meant having a little more control over
their full-time working lives, whilst for others it meant part-time working arrangements. In this sample, there
was evidence of part-time arrangements by senior women within law firms usually after a return from
maternity leave. Many respondents stated that by moving to part-time hours, a lawyer was effectively

2 Creegan et al., 2003. See earlier discussion of Schein (2004) in Section 1.2.

' Ahmed, 2007.

74 McCarthy, 2004; Begum, 2006; Dowell, 2009; Singh et al., 2006; Vinnicombe et al., 2004.
5 see Kay, 1997.

% Kersley et al., 2006.
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stepping off the career path and she would need to return to full-time hours to demonstrate commitment to
thefimandtobeinaposi ti on to seek promotion. A chair of a women
firm with the following statement:

6There is this flexibilityé And | donot feel that here
want flexible hour s ] . |l 6ve got one of my <coll eagues, for exampl e,
two young children. At the moment, she works three days a week, two days from home, and she has a slightly
less client facing role. So she does, kind of, background work behind other people and also she helps us with
precedents and research and things |like that. So i

t n
when her kids are older sheds going togweasdFmMSp. @d ome b

0s
ack
Many respondents stated that suspicion of flexible working and reluctance to tolerate reduced hours had
been somewnhat alleviated by the recent recession in which many firms had use flexible working strategies to
reduce labour costs and avoid redundancies. A number of respondents had said they had taken advantage of
the opportunity of working a four day week or taking one month off unpaid as a means of achieving a better

work-life balance even if only in the short term:

60ne of st he tthhiinnkg i s hel ping, because wedve had the fl exil
climate, and we have had people working four days or taking sabbaticals, it has opened the eyes of certain

partners in certain departments who previously said, you candét do this job unless you
we e Kd6FRWS)

6l think flexibility has been coming slowly all the way t
the best things for it, b e ¢ a u lsaee fléxible workiagoape Icwerentiyhinvolvedonithh d n 6t r
fl exibl e(d3wRv) ki ng. 6

However, while flexible working appears to be more typical in some organisations, the evidence from our
respondents suggests that it results in the problems revealed by other research'’’ such as inappropriate
workload re-allocation, difficulties in keeping to reduced hours and no longer being on the career ladder, as
outlined in Section 4. Indeed, one diversity manager stated that her firm chose not to use the term flexible
working given its perceived negative consequences for team workloads and the careers of those working
flexibly:

& e are looking at individualised working, we try not to use the word flexible working because it has negative

connotations within legal services. We are not saying you must work this way or that way we are saying you tell us

what do you think would work bearing in mind the impact on your team on your work on the client and we will work
with you to come to (calkDMgr eement on that. o6

A further challenge to making flexible working effective within the legal profession, as indicated above and in
the following quotation, is the perception that the client simply will not tolerate it:
6And the main barriers that | s a w rking int thei City, iptheaegpectations,of bear i r

clients and the sort of transactions that you were doing. It requires a lot of ... acceptance of different ways of
working from everybody. So itds not just theé flie®mW H&BY) Vyo

This position however is undermined by the fact that other respondents were able to give instances of
successful flexible working, including job T share arrangements.

There were also a small number of innovations whereby groups of legal professionals had set up their own
flexible firms, as a response to the inflexibility found in the legal labour market:

6l 6ve made my mind up that | dondét particularly want to b
in private practiceinal i ttl e while, but it would have to be on flexi!l
the |l egal profession fall downé They seem to want you at
sl acking; youdre not aom uahlelrye vaorek ilnagn fé rAmsd bleckarucs e | 6ve
that work completely electronically and remotely, and they just get together once every few weeks for coffee to see

each other, and (el4FWMHSY ks very well . 6

6Ther eds a c ha nhhtevassset upnby womendfor wvomen and what they doistheysayii t 6s part o
their policy that they say, come back whenever you want to do whatever work you want and by taking that

pressure off its tenants, they find that people get back much quicker, doing more than they otherwise would have,

because they are able to just sort of totally do what they want. Actually, that works better for the team than
something more prescriptive where youbre told albackst as
within a certain period of ti me, or , you know, you canobt
pick up good work and things |i ke t(laRrvBwhi ch | think does

Tracking whether the number of these types of flexible organisations increase, whether they grow in size and
how successful they are in the legal labour market, would be likely to produce highly valuable data and shape
future research in the area of flexible working and diversity.

7 see for instance Durbin and Tomlinson, 2010; Webley and Duff, 2007.
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5.4 Summary

As this section makes clear, diversity initiatives are being implemented by a number of large organisations;
however their efficacy and also their take up is variable. Also, while a small number of firms are changing
recruitment strategies, others attribute the lack of diversity within the legal labour market to supply side
factors and the choices that women and minority groups make. As a result the disadvantage women and
BME practitioners continue to suffer tends to be explained in terms of either their own choices or deficiencies.
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6 . RE S P ON D E NONS ANDOSHRATEGIES

6.1 Background

The previous sections have presented our respondent so

informal processes which have affected their career choices and working lives. This section focuses on how
these factors are perceived, mediated and how respondents have responded to these factors when
formulating their career strategies. This is particularly important because institutional and cultural barriers
lead individuals to take counter balancing steps, which translate into different rates of participation and
success within specific occupational contexts.

The life-stories of our respondents illustrate how specific labour market outcomes, such as the lower
progression rates and income differentials experienced by female and BME lawyers, are not necessarily the
neutral and natural result of individual choices (such as the choice to prioritise private over working lives or to
invest |l ess in oneb6s educat i ces(praferahce fiouspetific markefs iortsectory
which offer lesser career prospects)178 but also reflect differences in opportunities, options and resources.
Choices are rarely free or unfettered but are rooted in material circumstances, personal and cultural histories
and other structural inheritances,"”® which constrain their career choices. As we will indicate in this section,
individual professionals make sense of and respond to their circumstances through individual strategies.
These have significant effects not only on the career trajectories and working lives of the individuals in
question, but also on the structure, operation and configuration of the whole professional field.

It appeared that some of our respondents had not had any preconceptions of what a career in the legal
profession would be like for them. However, several others stated that they had held a number of
assumptions which included a view of the profession or sections of it as elitist and unattainable. Indeed the
profession is often perceived as an alien if not hostile world. In the words of one of our respondents:

§l]t was middle aged men, who all smoked cigars, who wore pin stripe suits with bizarre costumes, who always
spoke with plums in their mouths, who all had gone to Oxbridge and got firsts, had gone to public school and
woul dnot come near a gqgirl from the north weast of
secondary modern. ( ¢ 2 FWB) 0

This is a world populated by John Deeds (c2FWB) or Rumpole of the Baileys (c3FWB/Ac) where women are
admittedonlyif6t hei r Dadds a jury judge é(c2FWB). t heyo6re s

These assumptions, reproduced in the media and inadequately challenged through formal mechanisms by
the profession or school career services, operat e as a Onot for t H*®and dctkas a
powerful discursive closure mechanism which leads many candidates to self-select out of a professional

career. In this context, as indicated by one of our respondents, a very pertinent question for the professions
woul d hbw: many of those people who wouldbéve appl

decided, I &dm a girl, |l 6ve got the wrong acc&aFWB)?I
However, those respondents who were successful in gaining access to the Bar, often as a result of a
fortunate and fortuitous encounter with a helpful mentor or adviser, said that they had found a rather different
world from that which they had envisaged.'®*

On the other hand, perceptions of the profession as an alien and hostile environment had corresponded to
reality for at least some of our respondents, and in particular for those who had entered in the 1970s, and
had, as previously discussed, experienced direct discrimination. Few younger respondents gave such
examples of overt discrimination, but some in our sample did recount a range of barriers which they had
encountered in seeking access to the profession. These tended to cluster around financial issues, the supply
and operation of training contracts/pupillages and the role of educational credentials as discussed in Section
4. We shall now set out some of the strategies that our respondents employed in the face of the barriers that
they reported.

'7® Hakim, 1996, 2000.

79 The concept of choice and the extent to which women lawyers are able to exercise it freely is explored in depth in
Sommerlad and Sanderson, 1998. See too Thornton, 1996; Nelson and Trubek, 1992; Archer, 2003.

80 This was also emphasised as a key issue in the recent report on Fair Access to the Professions 2008.

®'This supports the need for formal mentoring and other
by mock trial scheme or speakers for school programmes) in breaking down cultural barriers to entry.
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6.2 Entry Strategies

Some of our respondents developed some specific strategic responses designed to deal with entry barriers,

but most of our sample revealed less evidence of strategic thinking at the beginning of their career. This is not

surprising, as for many candidates the application process represents the first encounter with a relatively

alien world and few of our respondents had previously had the opportunity to develop personal strategies to

further their careers. Ou r respondentsd accounts indicat edofthdrat as
position and possible future professional careers, they had developed a much more sophisticated array of

strategic plans and responses to improve their situation and manage their careers.

An early career strategy was to identify and target specific employer organisations which would look
favour abl y on pgrsonahaitribltes,vekille ang dharacteristics and which would, in some way,
match their career aspirations and broader world view. For instance some of our respondents targeted radical
chambers whilst others, echoing insights from the literature,®* commented on how BME professionals tend to
seek employers who shared a similar ethnic background.

This is a context where people can turn necessity into virtue, as in many cases initial disappointment acted as

a catalyst for strategic change, leading, in some cases, to the radical rethinking of priorities, strategies and
targets; f lodid amply fomp Ibteof @ ty firms and | got rejection a
(c4FBMEEP). This respondent, for instance, re-orientated her aspirations away from large scale City practice

towards starting her own firm and consequently sought employment in smaller practices where she could pick

up the necessary managerial knowledge:

6 Wat do | do? Do I continue on this road, trying to get into the City, which is where everybody tells me that | need
to be as a lawyer, or do | need to rethink. And | sat down and thought, well, what do | want to do, and | always felt
that | would like to own my own firm and | decided to take the offer, accept the offer from [*] because it was a
smaller firm, and | felt that | could learn more in a smaller firm because | needed to open my firm and | needed to
know from grassroots level up to the partner, howtor un a p (CA&-BNMEER)e . 6

Interestingly, whilst one would expect unsuccessful applicants to seek feedback in order to strengthen future
performance in the selection process, very few of our respondents sought or were successful in obtaining
worthwhile advice.

Anot her feature of our respondentsd experiences was th
profession than that taken by more middle class and/ or white men.’®® Thus several, especially those who

were either BME and/ or drawn from a lower socio-economic background and/ or had attended a new

university, reported a lengthy entry process involving taking on paralegal work in the hope of gaining a

training contract through hard work and exemplary performance; the following account of a BME female

paralegal was not atypical:

6l just decided to settle for anything. So thatés why |
mai n goal right now stild]l is to do corporate aobommeasti al &l |
able to contribute sornceRBNEPAargg so | can move up. o
In some circumstances this strategy paid off (especially in situations in which the respondent was able to
make herself indispensable), but this route does not seem to offer any certainty of progression since firms

increasingly tend to treat paralegals as an independent and permanent position in their division of labour:

dhe question that an employer would ask an individual in an interviewisi 6 what are your dwaseer ob
told by recruitment agencies that if that question ever comes up, always say that you want to get into a law firm,

rather than you want t o b e c oodffdorthemsForilsime reasonrwhen bhe saml thatd it 6 s
felt as though if you say that you want to become a solicitor, an employer sees that as your main objective and
they feel as though youbre not coming for the job as a

become a solicit ¢bFBMEP&r&di n t heir firm. o

Indeed, t her e were suggestions from respondents that empl
qualifications or aspirations. Thus, in many instances, working as a paralegal may be a distinct career path

rather than being a stepping stone to a legal professional career, as the paralegal is used as a distinct
component in the | egal pas wefdiscsissdd i 1Sécton 4. UrscongegLersce, mability |

between these roles may be increasingly restricted.
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Heinz and Lauman, 1982.

Again this aspectofnon-nor mati ve professional s career trajectories fea
profession in other jurisdictions. Seef or i nstance Groenendijkds (2007) account of
aspiring lawyers of Turkish and Moroccan origin have to undertake in order to gain entry into the Dutch profession.
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Finally, some of our respondents, as indicated by the next quotation, seemed to be particularly strategic in
growing, displaying and exploiting their human and social capital in order to give themselves a better chance
in the recruitment process. Great emphasis was placed by some on building up a competitive CV from an
early stage so as to showcase appealing skills, attributes and dispositions to future employers. Some
candidates have succeeded in internalising the discourse of employability as they seek to remake or at least
re-brand themselves as desirable products on the labour market:

6l think 1 d6ve always done things to enhance my CV; so thi
just helps my CV to stand out off the page; and just done things like travelling, and being a prefect, being a house
captain, and different things like that. And also | studied Japanese at A-l ev el , so | just think i

extra things that have helped. Al so | u@i3FByETSer al wor k exp

A complementary strategy deployed by other respondents focused on developing and exploiting informal
contacts within aspmprrdfse sasnidont hwmehtertey pbe o f (aBMBMES) the vy , I
6 o ut s indgetiaté botindaries and be accepted as an insider. Indeed, as indicated throughout this report,

this is a world where personal contacts, relationships and insights are essential for developing and
maintaining a successful career. This is something which shines through the personal biographies and lived
experiences of many of our respondents.

6.3 Career Management Strategies

The testimonies of many of our respondents indicated that they had become conscious of their difference and
of the unequal opportunities that this brings throughout their careers, even if these impressions were not
always easy to articulate given the informal and subtle character of the processes involved. The profession
may not be masey upewifl men t r Yal9FWEP) mt oar gpreviosstsectwshave 6
registered the interplay of complex and far reaching sources of disadvantage which are rooted in the
institutional and cultural fabric of the legal profession. These include the structural configuration of the
profession itself, which places great power and authority in the hands of key individuals and on what are often
ad-hoc and informal decision making processes,184 the pervasiveness of cultural stereotypes leading to the
gendering and racialisation of specific, usually less prestigious and remunerative,'®® roles and activities, as
well as the disadvantages flowing from the broader political economy and social expectations:

Wlomen do unfortunately have to have the babies if theyor
maternity | eawet athlde ipgractniodalj i mpact of that, itds the e
ti me working and growing children . .. and men still, on t

pick up the p@oOBMEB) at home. 0

These processes have been discussed elsewhere in this report and will not be described again here. Instead

this section wild provide some evidence of the responde
to a consideration of how such formative events may have contributed to the development of specific

strategic responses. Our respondents developed a range of strategies to respond to and manage the

chall enges posed to them by the professionés instituti
sample range across the full spectrum from assimilation and compromise to disengagement and withdrawal

through attempts at playing the game and attempting to reform the system from within. We begin this section

with thelarg]ore conciliatory strategies which centre on assimilation or at least compromise with the dominant

culture.

6.3.1 Assimilation Strategies
Some of our respondents stated that they had adopted behaviour and traits that allowed them to assimilate
into the dominant culture.

60ANnd i f eygourn sstthaty wi ll have to engage with me and | &d&m no
I am, then fair deal to you, but it isn't going to work a
i f your attitudenake Isbmeprdepmanted tcoaompromi ses but only if
l'imited compromises to adapt to me, then you can work at

you need a bit a bit of luck @@7"MMBMEER)u need to be good at vy
Some minority professionals considered that they must compromise, negotiate and even transform
themselves to fit in the profession.

At its most basic level, compromise involves the rescheduling of private ambitions and responsibilities around
the demands and rhythms of their professional lives. One area where this is particularly evident is around
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Bolton and Muzio, 2007.
Sommerlad and Sanderson, 1998.
1% Bolton and Muzio, 2007; Wacjman, 1999.
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maternity and its planning, with a number of our respondents postponing pregnancy until their careers are
well established which usually coincided with their mid-30s:

o1 had my daughter when | was 34 because yunpidgrakthedimd, ng a ¢
earning more money and gaining experience, and | suddenly
| thought, betterhav e a b a th9FBMEHSY ! 6

dM]any of our lawyers are female and not having children and a lot are having them older; | had my first child when
I wa s(a2BVLEP)Y

This is a strategy which carries some risk as the rhythms of a high pressured professional career may be
inconsistent with a fulfilling personal life as captured by the words of this female barrister:

6 think of a Il ot of my3 0fsr iaendd § tthteeg/yj 6 rheaviem 6t h eivre nmiechded
theybve been e dawghto wWmyi,n you know. .. just not making p
pr ess blld-WB)o6

Of course maternity is only the beginning of a difficult balancing act between private and professional lives;

one where the private is often sacrificed to the professional: 6 | did not take time off t
days, you sort of felt that if a bloke took time off to go to school sports day everybody was saying what a good

fat her (cOFWEP) s. 6

However, compromise did not only involve adjustments to how people manage their time or plan their private
l' i ves, but at times struck at the very heart of oneds
reframe their very identities, accents and personalities.*®’

66d bet mylar ibtbat goar girl af man had come from Hackney Downs for instance and had gone to a
state school, by the time she getstotheseCi t y firms she woul d have(cdFBMEEP) her i der

One of the posh students ds anyd atchceeyntgoulfdnn 6 twawsn dsepresatkamg E
you were expected to modify your Engl (c3rWB/achd speak BBC En

o1 was different and | was aware that I had tolkpeblkebdte
(d7MBMEEP)

In extreme cases the attempt to fit in and assume an acceptable professional persona involved the symbolic

di sconnection from oneds personal background and priva
feelthat 6as a womancandgt have the pictur e(s6FWEP) oythauBMEK i ds
professionals who distance themselves from their ethnicity.

0[ W] henever |1 go to a firm and | see another Black face,
nod because | 6m just acknowledging that person because |
hell o. Some of these people wonét even make eye cont acH
exposed them f @4AFBMWEEP)Ng Bl ack. &

6.3.2 Playing or Reforming the System

A number of strategies focused on developing responses that would allow respondents to overcome or even
turn to their advantage some of the structural, institutional or cultural barriers within the profession. A clear
example of such strategies focuses upon notions of performing and perhaps more importantly being seen as
performing. Some respondents were particularly strategic in volunteering to participate on committees in their
organisations or for the broader networking opportunities offered by the profession to gain valuable exposure
and visibility. This is crucial since, as we have discussed in Sub-section 4.2, in the informal and personal
world of the legal professions, decisions are often based on impressions and on winning personal favour with
leading partners.188 As a result, visibility and self-promotion (to the right people) becomes essential:

0A choice when Ii awdhss isa thinkwas quite significant on my personal career but probably

less applicable on a broader scale i |, when | was probably six months into my training contract, decided that |

needed to be very clever about the way | networked within the firm in order to secure a job when | left, because at

that stage, you know, jobswer e f ew and far bet ween. I therefore specifi
with the powerful partners: | found out who was powerful, | found out who the biggest clients of the firm were, |

found out where the power base in the firmwas, and lappli ed mysel f in that direction v
therefore | know that that resulted in me, when | finished my training, being offered a job with the most powerful
members of the partnership, and | don owolefandthakresydtedingriee ar e
getting a job in a good area and progressing quickly in my early yearsasanewly-qu al i f i e ¢el=W3$P) ci t or . 0

187 See Anderson-Gough et al., 1998; Grey, 1994, 1998; Sommerlad, 2008. See too Carbado and Gulati (2003) who
speak of the performance non white lawyers must give to exhibit conformity to the dominant culture, which, they argue,

can be descr iwhea dindadsshird §26006)iwhogpeaks of @overingd
1% Hanlon, 1997.
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Thus one of our f emal enabdar rai sgeeirntr essfpomadleinhg Hure t he
committee, | help with the interviewing processé(a7FBMEB), the minority solicitor whoi s O6pretty muc
every commi t (@4dBMEB) orcttee BMBbfendwhich raised its profile by becoming active in the Law
Society:

0 [ &ty and deal with things by getting inside with the Law Society and speaking to them. We joined these other

organisations and societies because it raised our profile and actually people then looked at [*] and said, well, we

need to send them work because there are very few other black owned City law firms doing that type of work and
so as a result we got Jo4iBMEEPa | ot of work from that. o

However, as we have discussed above, some of our respondents thought that self-promotion was an area
where women were at a disadvantage:

6 [ Speomdtion]i t s not a | anguage that women are comfortable wi
to realise that wedre doing ourselves a disservice by bei
because then weodr e andoat(c4fBMEEPEd up on the r

6[ Women are] always saying theydre not as good as they th
about how good she is at somet h(GBRNEP) I't doesnd6t go with t

Yet some of our respondents as indicated in the next quote strategically developed support systems to
overcome such difficulties by promoting each otherés ac

dW1]e both sort of acknowledged that we were hopeless at blowing our own trumpets so therefore we would blow
each other's. Solwr ot e a | ot of the promotional st uddfWSPor her, and

In some instances, difference was viewed as an advantage or something that could be strategically turned

into an advantage. One respondent considered that being one of only three women in the firm helped her to

stand out i n t hlewant the lady who doed emeloyment ladv, you have a lady who does
employment law (cBFWEP), or the BME solicitor who thought that ethnicity could carry kudos with clients 6 |
wanttoshow t he ot her side that | 've(dgUBMEEP)ardithe Wwobnenegpargpest a b
who spoke of standing out als lai kweo mtamati n. .a.l |j unsatl et heev efna
you can p(k2EWEP). Some @f éur respondents were particularly active in promoting their novelty

value; one female lawyer strategically takes on golf 6 we have a | ot of mal e partner
women so | thought ... | can bring along my clients... another feather in my cap. @18FWEP) or the BME
solicitorswhore-package and mar ket their ethnicity as a o6Unique

¢T]he reason why we wanted the black owned firm is because we thought that would be our USP, that would be
our unigue selling point because we will be different from the other Ci ty firms because they d
partners, or they didno6t have, you know, they couldnét sa
do. Theyore lucky if they had any weapenednweacgud allaw oura | | i n
di fference to make a difference and acdcctRBMHBEP)Yy make us be n

Finally, other respondents articulated clear attempts to reform professional institutions from within in order to
overcome potential structural barriers and to make the profession more accommodating to diversity.
Examples include: drives to persuade their chambers to develop maternity support policies (as discussed
above), to formalise and render more transparent partnership governance regimes; and, perhaps most
commonly, to develop internal support mechanisms and alternative business networks:

6Well, the main thing for me was being the first in chamb
the maternity leave provisi ons of the Bar Counci l to be incorporated wi
di fficult and particularly, also, the way it was received
the key supports in chambers were very muchdowhat you want and wedl | wor k aroun
friends with were still backbiting and even in the build up around the maternity leave | knew that people were kind

of speaking about i {clFe&vB}d moaning about it. o

6[ W] e pr ovi cworkafor giniop fpneales wanting to enter the profession, coming up, and also provide a

networking opportunity for women that have more than five years worth of experience. And | found it very
motivating, so I 6ém trying t ogeetncioruwalgwe dvo nern lhestrées tgetatt d
and have a chat and see i f we cand6t put junior girls toge
about where the@ldRWHHS) d end up. 0

60So0o we set up a net wealedthed*y whicl issiill geipge It wa$ setaup in 1992, 93; and we
just invited people from various professions, so it was r
simply to network and bind together, because we could see the men were doing this on the golf club, they were
doing this on all sorts of f ulEWEPpbNns, whereas the women w
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