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1 EXECUTIVE SUMMARY

The Bar Council had been working over a number of years to draw up basic contractual terms for
barristers taking instructions from solicitors on a privately-funded basis to replace the commonly-
used non contractual terms (replicated in Annexe G1 of the Bar Code of Conduct). The new terms
are designed to be used as a model terms which can be easily adapted by the parties to meet their
particular requirements or to be used in the absence of alternative terms having been agreed. The
new terms have the advantage of being transparent, clarifying the obligations of both barristers and
solicitors, and enforceable.

Having obtained the approval of the Bar Standards Board to the new scheme and to the necessary
changes to the Bar Code of Conduct, the Bar Council undertook a consultation of the Approved
Regulators, other interested bodies and the Bar. A list of the consultees is at page 21 and the
respondents are listed at page 22. The Consultation Paper and annexes was downloadable from
the Bar Council's website and responses could be sent by email or post.

Depending upon the outcome of the consultation, the next step would be to seek the approval of
the Legal Services Board to the necessary changes to the Code of Conduct.

The Consultation was sent out at the end of April 2010 and closed on the 31 July 2010. The
Consultation was announced by way of a press release to mainstream and legal media. In June
2010, an article by the Sarah Asplin QC, the chairman of the Implementation Committee, was
published in Counsel magazine. The Implementation Committee is the Bar Council's Committee
leading on the implementation of these new terms.

The detail of the consultation and responses are provided later in this report but the consultation
essentially raised the following questions:

(1) whether the existing Terms of Work and Withdrawal of Credit scheme should be abolished and
replaced by the proposed new contractual terms.

(2) whether the proposed new contractual terms should become the standard basis of accepting
instructions in the absence of alternative terms having been agreed

(3) whether the Withdrawal of Credit Scheme should be replaced with an Advisory List of
Defaulting Solicitors, giving barristers the option to accept or refuse instructions from such
solicitors

(4) whether the Advisory List of Defaulting Solicitors should also apply to publicly-funded cases.

A total of 75 responses were received, with many respondents providing helpful drafting
alterations to the draft Terms. The Implementation Committee, under the chairmanship of Sarah
Asplin QC, has studied each of the responses.

Overwhelmingly, there was agreement that the existing Terms of Work and Withdrawal of Credit
Scheme should be abolished and replaced by new contractual terms. It was recognised that the
current system is as outdated and unsatisfactory.

Although there was a majority in favour of the new contractual terms becoming the standard terms
of engagement for barristers in the absence of alternative terms having been agreed, there was a
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number of respondents, particularly from the solicitors' profession, who considered that it would
be too restrictive. The Law Society was particularly concerned that it is being proposed that the
Cab Rank Rule be amended to enable counsel to refuse instructions should solicitors refuse to use
these proposed contractual terms.

The response to the question of whether the Withdrawal of Credit Scheme should be replaced with
an Advisory List of Defaulting Solicitors was very mixed. At present, the Bar Code of Conduct
prohibits counsel from accepting instructions on credit from solicitors against whom a direction to
withdraw credit has been made. It is proposed that the Advisory List of Defaulting Solicitors
would only name those solicitors against whom a Court judgement had been made in respect of
unpaid fees or there is an unpaid joint tribunal award but, more importantly, barristers would be
free to accept or refuse to take work on credit from such named solicitors. There was a strong view
that this was a severe weakening of the system to the particular disadvantage of the young Bar. It
was argued that, unlike general commerce where other professionals are entitled to take into
consideration the creditworthiness of a prospective client, a barrister subject to the obligations of
the Cab Rank Rule, has no such protection and many respondents considered that the removal of
the Withdrawal of Credit Scheme would leave the profession overexposed to bad debts.

As regards extending such protection to cover instructions covered by full publicly funded
certificates, this was generally welcomed.
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2 CONSULTATION RESPONSES

A total of 75 responses were received, with many respondents providing helpful drafting
alterations to the draft Terms. The Implementation Committee, under the chairmanship of Sarah
Asplin QC, has studied each of the responses. Below is a synopsis of the responses received.

Question 1(a) should the existing (non-contractual) Terms of Work and the (contractual) 2001
Terms now be abolished?

YES | NO
Barristers 31 2
Chambers 13 0
Circuits, Bar Specialist Organisations & Committees 10 1
Other 9 1

The little comment made in response to this question was on the grounds that the existing terms of
work should be abolished as they are no longer effective as they might be in supporting the
commercial relationship between solicitor and barrister. A minority of respondents thought the
change would have no beneficial effect. LCLCBA went further, writing " There was strong feeling
that the existing non-contractual terms should be left open for use by those who wish to use, since the
withdrawal of credit scheme provides an inexpensive and effective sanction against non-paying solicitors .
The new sanctions in the new scheme seem to be a poor alternative. The overall view is that both schemes
should be available, if that were to be feasible. And that depends on whether the withdrawal of credit scheme
can be challenged successfully.”

Question 1(b) if so, should they be replaced by the proposed New Contractual Terms

YES | NO
Barristers 30 1
Chambers 13 0
Circuits, Bar Specialist Organisations & Committees 10 1
Other 5 5

Again, little comment by supporters of the replacement by the proposed Contractual Terms.
Several of those who responded "No" explained that they disagreed with the drafting. For
example, Professional Negligence Bar Association wrote "No to Q 1(b) as we do not consider that the
current draft of the New Contractual Terms should be adopted as it stands”.

Law Society — "We have a number of concerns about the new contractual terms which are set out in our
answer to Question 3 and we believe that the new Terms should not be introduced in their present form. In
our view, indeed, these terms should be no more than guidance.”

SRA - "We support the Bar Council’s commitment to introduce new arrangements that will ”.... set out the
respective responsibilities of the solicitor and barrister clearly and succinctly, thereby protecting and
promoting both the public interest and that of consumers and the maintenance of professional standards and
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principles.” Greater clarity and improved service for consumers using legal services must be the driver for
any changes made. We recognise however that the detail of any new Terms between solicitors and barristers
must be capable of supporting improved contractual and non-contractual relations, and greater flexibility for
members of both professions to negotiate terms that best suit their commercial set-up. It is with this in mind
that we would question the extent to which default Terms (described at paragraph 15a of the consultation
paper) represent the most suitable way of achieving this flexibility, particularly where it is proposed that the
default Terms would be marketed as de facto.”

Question 1(c) If the answer to either a or b is in the negative, what alternative suggestions do
you have? Examples of the response are detailed below.

The City of London Law Society wrote " We agree with the view expressed in the consultation Paper
that the present non-contractual basis on which barristers are instructed is anachronistic and should be
replaced. Barristers should be instructed in the same commercial manner as all other professionals. We also
agree that it is not practicable to negotiate on each occasion that a barrister is instructed the full terms upon
which those instructions are given. There should, therefore, be standard terms that barristers and solicitors
can, subject to any amendments they wish to make, incorporate into a contract, whether that contract is
between solicitor and barrister or between barrister and lay client. The draft contract in Annexe 4 to the
Consultation Paper is however not fit to be those standard terms. The contract proposed by the Bar Council
is one-sided, and fails to reflect market realities or reasonable client expectations ....."

Herbert Smith LLP, solicitors wrote "We agree that it would be useful for there to be a standard contract
between barristers and solicitors with the parties able to negotiate amendments to that contract. It seems to
us however that such a contract should be agreed in principle between the Bar Council and bodies
representing solicitors (such as the Law Society, City of London Law Society and LSLA) before being put out
to general consultation.

Hogan Lovells wrote " As a firm, we are not in favour of the proposed default contractual terms, as they
give barristers far more protection than solicitors and do not deal with some fundamental problems inherent
in the current regime of payment.

A major problem with the proposal is that it seeks to impose a "one size fits all” solution for a diverse range of
situations in which barristers are retained. At one extreme the proposal is designed to protect the young
criminal barrister from non-payment of fees in relation, for example, to urgent criminal hearings, where
instructions have come from new solicitors with whom they have not yet established a relationship. At the
other end it is trying to provide a basis for requlating heavy duty commercial work by barristers for long-
standing law firm contacts.

The result is something which is not ideal for either situation. In our view, the draft terms should be confined
to criminal work or work beneath a certain value, while for larger, commercial claims, we would advocate
simple freedom of contract, where the solicitor and barrister (or his clerk) are free to agree all the terms of
instruction from frequency and detail of billing to the actual fees to be charged.

Whilst the current system may not be perfect, in our view, barristers currently benefit from existing
arrangements and the pendulum has swung too far in favour of barristers because of a minority of late-
paying solicitors. Solicitors are primarily responsible for collecting payment of the client’s fees on their
behalf, removing the need for barristers to have to chase clients for their own fees. From the viewpoint of
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solicitors, it would be far easier if barristers had to invoice the clients direct and then chase them themselves if
they did not pay. This is a common practice with expert witnesses and would be a less artificial system.

If, however, the Bar Council decides to press ahead with the new standard terms, we believe they should be
amended to make them less one-sided in favour of the Bar.”

In addition, the Law Society and the Solicitors Regulation Authority (SRA) were of the view that
the terms should be no more than guidance and not as default Terms. The Law Society thought
that the introduction of standard terms will have the effect of restricting competition.

Question 2(a) Do you agree that the draft New Contractual Terms should be come the de facto
default terms of work for barristers, in the absence of alternative terms having been agreed?

YES |NO
Barristers 31 1
Chambers 13 0
Circuits, Bar Specialist Organisations & Committees ' 10 1
Other 4 5

The following comments of Kate Hallett were not untypical of those who answered "Yes" to this
question : "T would like to add my wvoice, as a junior member of the Bar, to the calls for contractual terms. It
is extraordinary that barristers are unable to enforce payment: I can think of no other profession where this is
the case. This is especially difficult for junior members from less financially advantaged backgrounds.
Hardly the image we wish to present in the face of current attempts to encourage diversity. Pressure is put
on junior members to accept work in order to benefit chambers as a whole: whilst this may not be right, it is
the reality of the situation. Late or non-existent payment simply adds to this burden.

Even if one is financially comfortable, it is unacceptable not to be able to enforce payment, particularly when
it is frequency the cases over which one has expended blood, sweat and tears which do not pay. It is a matter
of principle that one should be paid for one’s services: it is staggering that barristers simply have to accept
non-payment as a matter of course. I therefore throw my weight behind any suggestion that barristers be able
to enforce payment. Whether they will or not, due to commercial fears and/or chambers” pressure, remains to
be seen.”

There were a number of demands that the New Contractual Terms should become mandatory as
opposed to de facto default terms.

The City of London Law Society wrote "The draft contract in Annexe 4 to the Consultation paper is
however not fit to be those standard terms”

The Law Society responded "No” to the Question, adding "As suggested above, think that it is entirely
inappropriate for a Code of Conduct for one professional group to bind others. We doubt that this would be
effective as a matter of law and, even if it is, we believe that this is anti-competitive.

We do not accept the arqument that this is necessary for the protection of junior members of the Bar. Every
other profession or business needs to devise standard terms of business and we do not understand why
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barristers and Chambers are somehow incapable of doing this. A solicitor, by instructing the barrister would
be deemed to be accepting the standard terms on sending the instructions or to indicate that they are not
accepted. If urgent work needs to be undertaken, then there is an incentive on both sides either to take the
barrister’s standard terms or to agree alternative terms quickly.

We believe that the problems of uncertainty about contractual terms could be resolved by a requirement that
all barristers have standard terms which are advertised on their or their Chambers’ website. Heads of
Chambers as part of their general duties should ensure that members of Chambers comply with this.

We believe that, rather than prescribe formal terms, the Bar’s Code should prescribe the matters that should
be dealt with in the contract and ensure that terms are not unreasonable as between barrister and consumer.
There should be nothing to prevent the Bar Council issuing guideline terms for barristers to adopt or not as
they see fit, but there is no need for any further alternative”.

The SRA wrote: "... we understand the Bar Council’s reasoning (as explained on pages 6 and 7 of the
consultation paper) in seeking to introduce contractual terms that act as a de facto default terms where
alternative arrangements between barristers and solicitors do not otherwise exist. We agree in particular
with the Bar Council’s suggestion that the existence of default terms would bring some clarity to consumers
in being able to understand the costs associated with employing barristers. However, we would again
highlight the direction of travel evident elsewhere in the wider legal services field, and the drive toward
greater professional and commercial freedom to practice in accordance with the reformed legal services market
emerging from the Legal Services Act 2007. We would question whether the existence of de facto terms that
can be assumed to almost always underpin barrister-solicitor commercial relations is entirely consistent with
these moves.

Our preference would be for the focus to be placed on barristers and chambers setting their own standard
terms that are right and proportionate for the circumstances of their individual practices and business model.
We appreciate entirely that last minute instructions or urgent matters can require swift agreement between
solicitors and barristers, but we would advocate that in the emerging legal services world this will be best
achieved by individual chambers and practitioners setting out clearly in advance their terms and their
business expectations on an individual basis.”

Question 2(b) If not, what alternative(s) do you suggest

4 Other organisations made suggestions regarding alternatives, as referred to above.

Question 3 Should the Code be amended as proposed so that barristers are not obliged to
accept instructions other than on the New Contractual Terms?

YES | NO
Barristers 29 1
Chambers 14 0
Circuits, Bar Specialist Organisations & Committees 9 0
Other 4 4
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There was little comment made by those who responded "Yes" to this question. The Planning
Environment & Local Government Bar Association wrote " The Bar needs to recognise the reality that
barristers rarely these days have independent means, and that as self-employed businessmen and women they
should be supported by their professional code to enable them to provide their legal services on the terms that
they consider are viable. They should not be obliged to advise or represent a client where there is the
possibility that they will not be properly remunerated.

The Code needs to be amended to reflect the fact that, whilst there is a clear duty not to turn away work
because it is publicly-funded in favour of better paying private work, work may nevertheless be
returned/declined (even on occasion at the last minute) if in their judgment the instructing solicitor may not
pay. (See later re failure by solicitors to discharge their responsibility to obtain payment for the barrister in
publicly funded work.)”

The Law Society replied "No" as it was critical of the drafting of a number of the Terms, which it
suggests would be unacceptable to the majority of solicitors and to be blatantly in favour of the
barrister. The SRA reiterated their concern that the greater emphasis being placed on standardised
default terms is not fitting in with the reforms being introduced across the legal services market in
England and Wales.

Question 4(a) Do you think it is appropriate that the existing Withdrawal of Credit Scheme be
abolished and replaced with an Advisory List of Defaulting Solicitors

YES |NO
Barristers 25 5
Chambers 12 0
Circuits, Bar Specialist Organisations & Committees 8 2
Other 8 1

Anxieties were expressed, particularly among barristers who responded "No" about the lack of
force with the Advisory List of Defaulting Solicitors. For example, Alaric Watson, counsel, wrote
"The proposal in Q4(a) is acceptable EXCEPT THAT there should continue to be an absolute prohibition on
accepting work on credit from solicitors on the Advisory List of Defaulting Solicitors, i.e. that the prohibition
that currently pertains under the Withdrawal of Credit Scheme should be retained. Unless the prohibition is
retained there will be undue pressure on barristers, especially those at the junior end or with less well-
established practices, to accept work on credit from solicitors who, ex hypothesis, have a proven track record of
not paying barristers’ fees, for whom the threat of being taken to court/the tribunal holds no sway and who do
not pay even when a judgment or award is made against them. For all the reasons set out in the Consultation
document the WCS is toothless enough; to allow solicitors currently on the blacklist and their successors in
kind to carry on with impunity would risk putting more vulnerable members of the Bar at a disadvantage.”

12 KBW wrote "The main purpose of responding to this consultation (other than to support its general
thrust) is in relation to the proposal at paragraph 15(3) that the corollary of abolishing the Withdrawal of
Credit Scheme should be the ending of the prohibition on barristers accepting work on credit. We do not
agree that this weakening of the Bar’s stance on poor payers is justified by giving barristers the ability to sue
solicitors for payment. The Withdrawal of Credit Scheme is only effective to the extent that it is because all
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chambers are required to refuse to accept instructions without payment up front as a matter of professional
conduct.

If barristers are allowed to decide whether to take on a case from a previously defaulting solicitor, there will
inevitably be some barristers who will take the risk of non-payment after the work has been completed. Whilst
that is a matter for them it, in our view, considerably weakens the position of the chambers who originally
reported the solicitor to the Bar Council. The very fact that a solicitor faces the prospect of being unable to
use the Bar without paying up front is often the best weapon for payment of old fees. The proposed change
throws that weapon away.

The consultation paper suggests that access to justice and competition for legal services will be improved by
the proposal. We do not agree. There is no access to justice issue here at all. A client faced with a solicitor
who says that he cannot use counsel without paying up front can (a) change solicitor to one with a better
record (b) fund the payment up front himself (c) require the solicitor to make good his earlier professional
default.

To the extent that this proposal encourages the provision of legal services, it encourages them in the wrong
direction.” Rather than supporting barristers who have done a good job and who are struggling to be paid, it
encourages those who are prepared to risk trouble tomorrow for the sake of employment today. Why the first
barrister should suffer at the hands of the second we cannot fathom. But it will certainly happen unless it is a
matter of professional conduct that such work cannot be undertaken on credit.

We did consider that this situation might be altered by the fact that, in future, the original chambers will have
had the chance to sue for the barrister’s fees but we do not think that is a complete answer. Often the failure
to pay fees is blamed on the client’s alleged disappointment with counsel’s performance when in fact it is a
lack of funds that is the problem. If counsel sues for his fees, he will be met with the same defence of
professional negligence raised as a set-off to the claim as befalls solicitors, accountants and other professional
suing clients for their fees. Whilst some defences will be justified, many will be spurious. By denying the
solicitor credit access to the bar, such defences will only be put forward where there is substance to the
defence. In practice this will mean that an agreement on counsel’s fees will be reached since it is extremely
rare that counsel’s fees have no value at all.

Furthermore, the prospect of suing solicitors will continue to be a last resort. Where a firm of solicitors
instructs a number of barristers in one chambers and the problems regarding fees only apply to one barrister
there are going to be considerable issues within chambers about suing a law firm generally seen to be a "good
client”. A referral to the Bar Council under the current scheme might be equally problematic for the barrister
in this scenario. Yet the threat to the solicitor that all barristers have to be paid up front is more likely to
achieve resolution of all problematic fees than the threat of being sued by one. A large law firm which uses a
number of members of chambers reqularly may be confident that the threat of suit is more apparent than
real.”

The Planning Environment & Local Government Bar Association wrote — In the absence of
anything else — yes.

There has to be some mechanism which is quicker and more effective in notifying other Members of the Bar
(or Chambers) that a firm does not have a good credit record. The problem with the WCS is that it is fairly
draconian for both solicitors and other Members of the Bar and this has resulted in a too detailed and lengthy
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examination by the Bar Council on whether or not a firm should be denied the luxury of credit when
instructing a barrister. (See question 4b below).

We are concerned that what is proposed will not be any swifter in helping Chambers and their Members
prevent unacceptable delay in the payment of fees. What a Barrister or his Chambers needs to assess quickly
at the time of instruction is “is this firm likely to pay my fees?” Therefore a Clerk, or Member of Chambers,
needs to be able to search a list of firms who have either been found to be bad payers or who have a track
record of not paying until pressed very hard for payment. The fact that a firm has been put on the Advisory
List following extensive investigation by the Bar Council and letters sent along the lines suggested takes up
too much time and the outcome often comes too late. What those concerned need to know, at the time the
instructions are sent in or at the time when the booking is made, is how many times a particular firm has
been reported by how many barristers/chambers, and what the outcome was on each case — i.e. paid after
investigation, or simply “under investigation”. This would throw up the regular abusers of credit. This list
could be held on the Bar Council web site. It would then be a matter of judgement for the individual whether
or not they wish to accept the risk. (see question 4b below)”.

The SRA wrote "We agree with the proposal to remove the current obligation upon barristers to refuse
instructions from solicitors named on the Withdrawal of Credit Scheme list. The legal services market is of
course evolving and modernising in accordance with the provision of the Legal Services Act 2007, and in
future greater flexibility and freedom to practice will be afforded to different legal services practitioners. As
such, we believe it more appropriate for practitioners to be better supported in making consumer-focussed
decisions regarding their own individual business and the way in which they seek to manage their
commercial affairs.”

Some respondents expressed concern that barristers who had undertaken work on the old non-
contractual terms would be left with no contractual terms upon which to enforce payment and only
with an Advisory List of Defaulting Solicitors which was no longer backed up with the Code of
Conduct requirement that counsel could not accept work on credit.

Question 4(b) Do you agree that, unless payment accompanies the instructions, barristers should
not be obliged to accept work from solicitors' practices named on the Advisory List of
Defaulting Solicitors?

YES NO
Barristers 28 0
Chambers 13 1
Circuits, Bar Specialist Organisations & Committees 8 1
Other 9 0

Again, anxieties were expressed about the lack of force with the Advisory List of Defaulting
Solicitors and comments were made with the Cab Rank Rule in mind.

Gerard Rothschild wrote "Use by barristers of the proposed Advisory List of Defaulting Solicitors is
compared with the ability of other professionals to take into consideration the creditworthiness of a
prospective client. As appears to be acknowledged in the text of the consultation paper, it is not quite the
same. Have the authors of the consultation paper considered the difficult position of a barrister who is asked
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to work for a solicitor’s firm known to be in a bad financial state, perhaps even one whose liability is limited
but which is not yet on the Advisory List? Such a solicitor might never reach the Advisory List before
insolvency, yet (under the proposals, as under the current system) it would seem that barristers would be
obliged to accept such work on credit terms. This situation seems very unfair to the barrister. Have the
authors taken it into account?"

Garden Court Chambers wrote "We agree to Q4(b) and go further. We suggest that barristers should be
obliged to refuse instructions unless accompanied by payment. We are concerned that the replacement
system will be undermined if it is not at least as effective as the Withdrawal of Credit Scheme. The risk is it
will be ineffective if barristers can “choose” to accept instructions from solicitors on the Default list. We can
envisage barristers coming under pressure to do so. We do not regard this as any less anti competitive than
the current scheme. The proposal would enable unfair competition. What we propose would be more effective
and cost effective than suing for breach of contract. Barristers should not also be obliged to accept work
without payment of previous outstanding balances for all the barristers in Chambers to whom the instructed
barrister belongs. In other words, barristers should have the right to refuse work from solicitors who do not
pay, just as any business can stop an account for non-payment of invoices.”

Criminal Bar Association responded "No" to the question and wrote "We are strongly of the view that
the prohibition should be retained. The course proposed would dilute the protection of the vulnerable. The
prohibition is a faceless shield behind which the young and vulnerable can presently shelter without risk of
disfavour. When a bad payer is minded to exploit, he is automatically thwarted, without offence or personal
recrimination by the blanket prohibition. If the shield is discarded, a solicitor on the ALDS may seek counsel
to work on credit on terms less favourable than the new default terms , and the barrister, although not obliged
to accept, may — in direct proportion to his youth or vulnerability in chambers or in the general market place
— feel pressurised to accept. We urge the Bar Council to maintain this shield in the public interest and in the
interest of those barristers least able to protect themselves from market exploitation. We cannot identify any
merit in promoting ‘competition in the provision of legal services’ if that is achieved only at the expense of
facilitating exploitative business arrangements [paragraph 31 of the consultation document]

Planning Environment & Local Government Bar Association — Yes to Q4(b) - All businesses make a
commercial decision as to what length of credit if any they are prepared to extend to their clients. If a barrister
(or their Clerk) knows that a firm is on the Advisory List then it is for that barrister to assess that risk as to
whether or not to accept instructions (but see above 4a). Sound business sense would say “ask for payment
first” but it should not be a Code of Conduct matter if a member of the Bar decides to accept instructions from
a firm where there is there some doubt about the credit-worthiness of that firm.

Both the Law Society and the SRA wrote in support of the replacement of the Withdrawal of
Credit Scheme with an Advisory List of Defaulting Solicitors.

Question 4(c) If you consider that the answer to either a or b should be negative, what
alternatives do you suggest?

7 respondents wrote, suggesting that the effect of the Advisory List is strengthened. Some
recommended that it still remain professional misconduct to accept briefs without payment from
solicitors named on the List. Others criticised the limited grounds and length of time it takes for a
solicitor to be placed on the List, during which time counsel are required to take instructions from
solicitors' practices who could well be bad credit risks. The Criminal Bar Association — Solicitors
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who have had financial difficulties in the past may overcome them and reach a position where they can again
safely instruct counsel. If so, they should do so only by paying in advance or on the approved contractual
terms. An acceptable compromise might be achieved by preserving the prohibition in an amended form so
that barristers were still obliged to refuse instructions from solicitors on the ALDS unless the instructions
were offered on the new default terms with payment in full and in advance.

Question 5 Do you agree that barristers should be able to lodge complaints to the Bar under the
scheme for the Advisory List of Defaulting Solicitors for publicly funded matters where
barristers are prevented from being paid due to solicitors' failure in carrying out their
obligations?

YES | NO
Barristers 28 1
Chambers 14 0
Circuits, Bar Specialist Organisations & Committees 10 0
Other 9 0

Several barristers and chambers expressed the view, both in respect of this question and elsewhere
in the consultation that it was very important that the Advisory List of Defaulting Solicitors scheme
should extend to cover solicitors who fail to carry out their obligations resulting in the failure of
counsel being paid by the Legal Services Commission. The SRA too wrote in support of the
question 5.

Question 6(a) Do you think there will be any negative consequence for any group arising from
the proposed changes and, if so, how might they be mitigated?

YES | NO
Barristers 4 24
Chambers 2 11
Circuits, Bar Specialist Organisations & Committees 2 4
Other 5 4

Comments from individual barristers included

" I believe that removing anachronisms such as this will make the Bar more attractive to those who might
otherwise think that it is not for them.”

"On balance, I think the positive consequences will far outweigh the negative consequences”

"There will be negative consequences for senior members of inequitably run Chambers. They will lose work
from poor quality solicitors. The problem should not be mitigated because this inequitable business practice
should end.”

"It is possible that more junior members of Chambers will come under pressure not to enforce the contractual
terms where a solicitor who instructs more senior members fails to pay. However, if the terms are
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consistently applied, the current culture under which certain solicitors know they can refuse to pay with
impunity because barristers will never take effective enforcement action will become a thing of the past.”

The Family Law Bar Association wrote "In respect of paragraph 15b on page 4 of the consultation: The
consultation recognises the potential disadvantages for younger, more vulnerable, economically
disadvantaged barristers who do not receive their fees. It would be of concern if internal pressure from within
Chambers were applied to barristers in general, but particularly to vulnerable barristers to “choose” dispute
resolution through the Voluntary Joint Tribunal rather than the courts. Consideration should be given to
what guidelines/ rules/ best practice directions should be provided to Chambers in order to regulate this.
Who, for example will bear the cost of any enforcement procedures? Also, consideration needs to be given to
how best to ensure that barristers are aware of their rights under the proposed new scheme.

In respect of paragraph 15c on page 4 of the consultation: Negotiation of different terms in addition to or in
substitution of the New Contractual Terms or amendments. Again some consideration needs to be given to
measures to protect vulnerable barristers from unscrupulous agreements reached on their behalf, for example,
where the Senior Clerk agrees unfavourable terms without consultation with the barrister for an “important”
Chambers’ solicitor. This could take the form of quidelines/ rules/ best practice as above, coupled perhaps
with an awareness drive aimed at new practitioners.”

Falcon Chambers wrote "The proposed system could become administratively burdensome for chambers
and in particular disproportionately for some smaller sets, especially if firms of solicitors seek to negotiate
individual terms. Some sets may feel obliged to accept disadvantageous terms from firms whose work they
rely on. Again this may affect smaller sets more than larger sets, or sets with a wider client base."

The Law Soci