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Executive working paper: 

Investigations into regulation of will-writing, estate administration, probate  

 

 

Introduction 

 

1. The LSB will consider its final recommendation in regard to the reservation (or not) of will writing, 

estate administration and probate in January 2013. Its provisional report suggested that it would 

recommend extending reservation to cover  will-writing and estate administration while 

maintaining the existing reservation for probate. 

2. After considering the consultation responses and reviewing all the available evidence, the 

executive is considering its advice to the Board. There are areas where further clarification and 

understanding of the impacts of possible decisions would aid the executive in settling its advice 

to the Board. 

3. The executive’s view is that the case for reserving will-writing remains very strong. However the 

case for estate administration is increasingly finely  balanced.  Any shift in thinking on estate 

administration may well  have implications for probate. 

4. This  working paper explores some of these issues. The paper does not represent the views of the 

Board, or the settled view of the executive in preparing its advice to the Board. 

Background 

5. The LSB investigations into will writing, estate administration and probate have been ongoing for 

two years. They have been evidence based, widely consulted upon and open. The investigations 

are now drawing towards conclusion with the LSB expected to consider its conclusions at the end 

of January 2013 ahead of making any recommendations. 

6. In September the LSB determined to publish a Provisional Report under the Legal Services Act 

2007 (the Act) Schedule 6 process. This set out that the LSB was minded  to recommend that the 

Lord Chancellor amend the list of reserved legal activities to include: 

a. Will-writing and legal activities provided ancillary to the writing of the will 

b. The administration of an estate of a deceased person and legal activities provided 

ancillary to the administration of an estate 

7. The provisional report also set out that effective regulation of probate must be considered as a 

part of the regulation of estate administration and hence that the Board was not minded to 

recommend that probate activities should cease to be reserved legal activities.  

8. We remain of the view that the evidence  for will-writing to be made a reserved legal activity 

remains substantial .  There is wide consensus and support for this position. This paper is 

concerned with our evolving analysis of the case for the reservation of estate administration and 

probate.  Any recommendation to reserve (or maintain existing reservation in the case of 

probate) must be based on evidence of detriment and, as important,  a clear case that regulation 
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imposed through the mechanism of reservation can be shown to deal cost effectively with the 

actual detriment identified. 

Evidence of detriment 

3. The  LSB provisional determination was that reserving estate administration (including 

maintaining the existing reservation of probate) was desirable to address the following problems 

and resulting detriments uncovered by the LSB investigation: 

a. Fraud, delays in releasing client money and lack of financial protection for clients in the 

unregulated sector : there are wide concerns reported across stakeholders about risks 

involved with providers having full control of estate assets. The investigation found 

some examples of proven criminal activity. The Solicitors Regulation Authority’s 

regulatory risk index lists probate as an example of risks relating to fraud and 

dishonesty1. The previous risk strategy marked theft and serious overcharging in this 

area as high risk. Charities and individuals have reported that they have experienced 

suspected fraud, theft and poor financial practice. However, we have been unable to 

find evidence to quantify either the frequency or value of detriment caused.  

b. Shortfall in service issues: survey information and Ombudsman complaints data and 

case studies indicate that a significant minority of consumers are not satisfied with the 

service that they receive. For example,  only 68% of YouGov survey participants stated 

that they were satisfied with the service they received2. Delays, failure to follow 

instructions and not providing information to beneficiaries were commonly reported 

service issues. 

c. Costs and pricing issues: excessive costs, poor value and deficient costs information 

were the most frequent causes of complaint within a sample of Legal Ombudsman data. 

Survey information indicates low customer satisfaction scores in these areas. 

d. Fragmentation caused by the existing probate reservation: a secondary issue is that 

there is concern that having only the application for probate reserved from the estate 

administration process results in fragmentation in both the delivery of services and 

consumer protections. 

4. We have always been clear that we found significantly less evidence of detriment in estate 

administration than will-writing.  That which we have found is more reliant on anecdote and case 

studies than for wills. We believe that this may indicate that there are relatively low levels of 

fraud and other problems occurring in estate administration (including  probate).  Given the 

lower likely frequency of the most serious problems, research with the methodological strength 

of the shadow shopping exercise used in our work on wills, is not possible in this area so we have 

to make a judgement on the extent to which risk materialises as consumer detriment. 

                                                           
1
 http://www.sra.org.uk/sra/strategy/risk.page, 14 December 2012 

2
 You Gov, The use of probate and estate administration services, January 2012: 

http://www.legalservicesboard.org.uk/news_publications/latest_news/pdf/yougov_research.pdf 

http://www.sra.org.uk/sra/strategy/risk.page
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5. Our research indicates that 70% of estates are straightforward and that around 50% of estates 

are administered without professional help3. The investigation did not find any strong evidence 

that there is wide incidence of technical errors causing detriment as there was with will-writing. 

This was reflected by the draft Section 162 guidance that we published alongside our provisional 

report:  

“It is unlikely that we will approve arrangements that specify that specialist 

qualifications will be required to administer most estates or complete probate 

applications, given that these are activities that thousands of lay people successfully 

complete on their own every year” (paragraph 69)
4
 

6. Solicitors for the Elderly did highlight that their members reported a growing problem of unclear 

referral arrangements to estate administration firms from organisations involved in activities 

such as closing accounts and making funeral plans following an individual’s death.  However we 

found little other evidence of poor sales practices at the estate administration stage itself i.e. 

when the service was being purchased by executors. Concerns around sales  of estate 

administration services more often related to terms agreed by the testator at the time that the 

will was written and over which beneficiaries have little power to renegotiate. This latter 

detriment could be addressed via regulation of thewill-making process.   

7. Detriment caused by missing wills due to insufficient storage safeguards is an issue for providers 

of will-writing storage services (although the problems will come to light at the estate 

administration stage). 

8. Overall, our evidence suggests that the decision to regulate was finely balanced.  The risks were 

significant, though evidence of actual detriment arising was less common.  On balance in our 

provisional report we decided that the risks justified the cost of reservation and regulation 

employing targeted interventions. 

What did the last consultation say? 

Estate Administration 

9. Our key concerns centre on efficacy of regulation to manage vulnerability to fraud and delaying 

the release of funds to benefit the administrator. Although the existence of regulation may act as 

some deterrent to dishonest entrants to the market, it is questionable whether regulation is 

really effective at preventing this behaviour – particularly criminal activity.  Would the obligations 

imposed by the Act be proportionate to or sufficiently targeted at these problems we have 

identified?  Would they, for example, impose costs on those that do not present a real risk while 

those unscrupulous advisers or lawyers ignore regulation? Such an outcome would be doubly bad 

in that not only would it not tackle the detriments but it would give dishonest providers a cost 

advantage. Balanced  against this consideration, there are consumer protection benefits in 

having, for example client account requirements, easier access to redress in the event of fraud 

and arrangements to safeguard client money held by a failing business. 

                                                           
3
 YouGov, The use probate and estate administration services, Jan 2012 - . straightforward is defined by not 

containing identified features such as estates over inheritance tax threshold, family trusts/ life interests, main 
beneficiaries under 18, foreign assets, agricultural interest etc 
4
 http://www.legalservicesboard.org.uk/what_we_do/consultations/closed/index.htm 
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10. Access to the Legal Ombudsman offers a further dimension to the cost benefit analysis. Given the 

structure of the market set out in the following paragraphs , we note that the vast majority of 

consumers already have access to the Legal Ombudsman.  Of those that do not it is noted that 

some, perhaps many, do have access to the Financial Ombudsman. And additionally  the Legal 

Ombudsman continues to explore  the development of a voluntary scheme. 

11. During the consultation we were provided with new information about the estate administration 

market that highlighted the small size of the unregulated sector in relation to the specified core 

legal activities of estate administration - “collecting, realising and distributing estate assets”5. Our 

previous consumer research indicated that solicitors hold around 86% of paid for services.  It is 

now clear that the remainder of the market is mainly made up of accountants, banks or 

subsidiary trust corporations (regulated in other sectors) and a small number or large 

independent trust corporations (largely unregulated). In total the proportion of the market that is 

made up of providers unregulated (in any sector)is understood to be less than 5%. This is 

compared to the will-writing market where a large number of mainly small independent will-

writing companies (unregulated) are believed to make up about 12% of the market. 

12. Other, smaller firms, do carry out estate administration activities but few appear to provide the 

types of service that would be captured by the proposed regulation.  Recent survey data provided 

by the two main will-writing trade bodies highlights the seemingly small proportion of 

unregulated will-writers that are involved with “collecting, realising and distributing estate 

assets”. A survey of its members undertaken by the Society of Will Writers (SWW), the largest 

trade body with membership of approximately 800 firms, indicated that 43% of respondents 

provide estate administration services. However, a majority of these offer advice services only. 

Only 14% of those respondents providing estate administration services reported that they 

“administer the estate, including collecting and distributing the estate assets”.   

13. A member survey by the Institute of Professional Willwriters (IPW), which reports a membership 

of approximately 200 firms, indicates that approximately 29% of respondents provide estate 

administration services6. This is not broken down between advice only and administration of the 

estate but is most likely to be in similar proportions to SWW.  Therefore, most consumers use 

providers regulated - either in the legal service sector or other sectors – for the estate 

administration activities that would be captured by reservation. 

14. Bodies representing accountants have made representations challenging the proportionality of 

reserving estate administration, suggesting  that existing protections adopted by accountants or 

banks offer an equivalent protection in some areas to that envisaged in our consultation.  They 

have made it clear that they believe that we are currently downplaying the likely impact and ease 

of managing such an overlap in regulation.  But, some responses suggesting that estate 

administration should both not be reserved (as it is argued not to be a legal activity), and that it 

also should be reserved, but with accountants excluded, suggested a greater reliance on 

professional self interest than evidence based analysis.  

                                                           
5
 In the absence of a commonly understood definition of estate administration any reservation would be likely 

to be centred on these activities. 
6
  IPW has clarified that this survey included will-writing companies that are not IPW members within the 

sample. 
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15. Bodies representing independent will-writers, that do undertake estate administration, have also 

claimed that the indicative costs and impacts are likely to be higher than estimated. One 

particular aspect of concern is compensation arrangements, where the need to develop a capital 

base for a new scheme for currently unregulated providers points to the need for high initial 

contributions, despite limited evidence of likelihood of the funds being called upon. The IPW 

have reported real difficulties finding an affordable option that would place bearable financial 

burdens on providers. 

16.  We are confident that voluntary self-regulation has been established and promoted in relation to 

will-writing but has not been successful at stopping detriment. This is not the case with estate 

administration – where there are no equivalent trade bodies or voluntary schemes specifically for 

firms specialising in estate administration. This may partly be because the parliamentary debates 

in the passing of the Act were chiefly focused on will-writing rather than estate administration. It 

is our view that voluntary schemes and / or agreements may stand a better chance of success in 

the estate administration than will-writing market given the smaller number of larger firms 

generally operating in the unregulated sector for estate administration, provided some trade 

body infrastructure develops.  

17. A final consideration is the impact of reserving will-writing (should this happen).  Will-writing and 

will storage is often the gateway for accessing clients for estate administration services. 

Therefore, reserving will-writing will deny providers unwilling to engage with regulation the key 

gateway point for attracting clients for estate administration.  We believe that this could exclude 

the most unscrupulous from the market. 

18. Clients of an authorised person / entity for will-writing will be afforded some protections in 

relation to any legal activity that they purchase – including estate administration services. For 

example, owners of the firm will have been assessed as being fit and proper persons and access 

to the Ombudsman attracts to the authorised person/ entity rather than specific reserved legal 

activities.  Authorised persons / entities are required to adhere to the professional principles, 

including acting in the best interest of their clients.  Therefore, regulators will be likely to require 

ethical sales practices / clarity of terms for connected services such as estate administration. 

19. Furthermore, where an approved regulator identifies particular characteristics within a firm that 

raises particular risk warnings for clients in relation to connected activities, conditions could be 

placed on the firm’s practicing licence in relation to those activities. This though, would not mean 

blanket provisions for estate administration activities for persons and entities authorised for will-

writing activities. If it is the Board’s view that the risks are such to require regulatory oversight in 

every instance, it should recommend that regulation of estate administration activities is required 

in its own right. 

Probate 

20. Our analysis of available evidence and consultation have led us to conclude that most consumers 

and stakeholders view preparing the papers on which to found or oppose a grant of probate as a 

step within the wider process of administering an estate and hence would wish to use a single 

provider to deal with the whole process. Our investigation has found that the narrow scope of 
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the existing probate reservation is resulting in fragmentation of service. This in turn causes 

increased delays and cost. 

21. Even as currently regulated, errors in the completion of applications by professional service 

providers (predominantly solicitors) are common.  It is estimated that a third of these probate 

applications are returned by the Probate Service because they contain errors or omissions7.  

However, the risk of detriment presented is thought to be low as it is reported that most are 

easily put right with minimum detriment caused.  Indeed the existing probate check by the 

probate office can be seen to be a significant protection in its own right. 

22. Given the largely administrative role of probate and the increasing numbers who are choosing to 

carry out probate without the use of professionals, we cannot see what consumer detriments the 

reservation of probate per se actually serves to mitigate. Were it currently not a reserved activity 

we do not think that the threshold for reservation would be reached in the absence of a 

recommendation for the reservation to estate administration.  However, in our investigation, 

which focused primarily on the case for extending reservation to cover estate administration, we 

have not fully considered the impact of withdrawal of reservation (and thereby regulation) for 

probate. 

23. Unlike any decision to call for the introduction of a new reservation, there is no process set out in 

the Legal Services Act 2007 for the removal of a reservation.  Given this we believe that to 

remove the reservation of probate would require primary legislation or a regulatory reform 

order. It would be for the Lord Chancellor to decide both when and if this was deemed 

appropriate. Unlike a recommendation by the LSB to add a legal activity to the list of reserved 

activities, there is no 90 day time limit within which the Lord Chancellor must decide and explain 

his decision in response to a recommendation. At this stage, while the logic of our position points 

to consideration of de-reservation of probate, we do not think that the impacts of de-reservation 

have been fully identified or considered.  

24. We are conscious that there are other factors that impact upon the costs and benefits of 

reservation for probate. For example, we would be more confident of making a recommendation 

to de-reserve probate if a shift away from oaths towards statements of truths had been made in 

full. Similarly we have no evidence on the importance of the Legal Ombudsman and other redress 

mechanisms, as well as broader regulatory requirements such as professional indemnity 

insurance and compensation arrangements, in incentivising ethical practice and minimising risk in 

this area. 

25. On this analysis we are therefore forming the view that the case for removal of the probate 

reservation has not been made. 

Range of Options for Estate Administration (including probate) 

                                                           
7
 RIA, implementation of section 55 of, and schedule 9 to, the CLSA, 2004 

http://www.legislation.gov.uk/uksi/2009/1588/pdfs/uksiem_20091588_en.pdf and LSB interview with Probate 
Service 2011 

http://www.legislation.gov.uk/uksi/2009/1588/pdfs/uksiem_20091588_en.pdf
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26. Given our analysis we are currently exploring three options as part of an impact assessment.  Our 

initial analysis suggests that option 1 may be  the most proportionate response to the risks and 

detriment identified: 

 Option 1 - Non- statutory option: rely on general consumer protections for estate 

administration. This would be supported by greater provision of consumer information 

and the promotion of voluntary agreements / schemes. The Legal Ombudsman is 

considering the scope for a voluntary ombudsman service for providers of these 

services.  Additional and well targeted protections would be introduced if will-writing 

was to be reserved. Although some gaps in protection would remain, but it is not clear 

that either of the other options would necessarily fill the gap.  

 Option 2 - Reservation exempting providers regulated in other sectors: There is 

precedent within the Act for making particular classes of “accredited persons” as 

exempt persons in relation to specific reserved activities using Schedule provisions. For 

example, a member of the Central Association of Agricultural Values or RICS is exempt 

in relation to Reserved Instrument Activities “if dealing with a farm business tenancy 

under the Agricultural Tenancies Act 1995”. This would reduce costs on providers 

regulated in other sectors. However, it raises questions of assessing which bodies may 

have appropriate protections and how the LSB forms a view on the adequacy of those 

arrangements, both initially and on an ongoing basis – and indeed whether the LSB has 

a locus to do so, not least because Sections 52 and 54 of the Act provide mechanisms 

for minimising unnecessary regulatory duplication and cost.  Our current view is that 

evidence of the size of the unregulated market undermines the potential benefits of 

this option. 

 Option 3 - Reservation without exemptions: This is the most interventionist option with 

the largest breadth of impact. To recommend reservation, it should first be established 

that this option is likely to deliver the regulatory objectives through the principles of 

better regulation. Best practice requires evidenced demonstration that costs are 

proportionate in light of the benefits and intervention is targeted at the identified 

detriments. The decision must be made in light of all evidence including consideration 

of representations made following publications of the Provisional Report.  Our current 

view is that the evidence may well  not support this option. 

Next Steps 

We will be producing a final paper for our Board in January asking them to conclude this 

investigation and provide a recommendation for the Lord Chancellor on the regulatory 

framework for will-writing, probate and estate administration.  This will be informed by our work 

to date, evidence and feedback from consultations. We will continue to develop the analysis set 

out in this paper with a view to reaching a final decision on the nature of the recommendation. 

 

 

Crispin Passmore 

Strategy Director 

December 2012 


