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Legal Services Act 2007 – SRA 
(Disciplinary Procedure) Rules 

EXECUTIVE SUMMARY 
 

Summary 
 
1. This paper invites the SRA Board to decide on the appropriate standard of proof to be 

provided for in the SRA (Disciplinary Procedure) Rules, which govern the SRA’s ability 
to impose sanctions in cases not referred to the Solicitors Disciplinary Tribunal (SDT).  
The Rules were made by the SRA Board on 25 June 2009 but the Master of the Rolls 
and the Lord Chancellor declined concurrence because of the standard of proof 
provision (rule 7(8)).  The SDT and Law Society had expressed concern that the SRA 
rules would apply the civil standard but that the SDT would be bound to apply the 
criminal standard of proof when dealing with appeals from SRA decisions. 

 
2. Attempts were made to reach a common position with the Law Society with a view to 

inviting concurrence on such a position, but they were unsuccessful.  The rules as 
approved by the Board will need to be put to the Legal Services Board for approval. 

 
 
Recommendations 
 

 
1. To resolve in the public interest that the standard of proof in the Solicitors 

(Disciplinary Procedure) Rules should be the civil standard, in accordance with 
modern regulatory practice and the need to protect the public interest. (The full 
reasons for this are given in paragraph 22 of this paper.)   
 

2. To amend the Solicitors (Disciplinary Procedure) Rules as made by the Board in 
June 2009 by removing rule 7(8) and replacing it with: 

 
 “The standard of proof shall be the civil standard.”  

 
3. To further amend the rules to show a commencement date of “[1 March 2010 or 

the first day of the month following the approval of the Legal Services Board, 
whichever is the later]”. 

 
4. To agree that the rules as amended be submitted to the Legal Services Board 

for approval. 
 

5. To agree that, as a matter of public policy, the appropriate standard of proof 
before the SDT should also be the civil standard. 

 
6. To consider as an interim measure the procedural solution set out in paragraphs 

35 and 36. 
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Annexes 
 
Annex 1 SRA (Disciplinary Procedure) Rules  
Annex 2 Schedule of the standard of proof applied by other regulatory bodies – 

prepared by Capsticks LLP 
Annex 3 Letter from SDT  
Annex 4 Extract from SRA skeleton argument in Richards v The Law Society 

(Solicitors Regulation Authority)  
Annex 5 Correspondence following the SRA Board’s decision to make the SRA 

(Disciplinary Procedure) Rules [2009], subject to the necessary 
concurrences 

Annex 6 Correspondence between David Middleton of the SRA and Russell 
Wallman of the Law Society 
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Legal Services Act 2007 – SRA 
(Disciplinary Procedure) Rules  

 
1. The Legal Services Act 2007 provided new powers which when in force 

enable the SRA to make findings of breach of regulatory obligations or of 
professional misconduct and impose a written rebuke and a penalty of £2000.  
These could be ordered together.  Either may be the subject of publication in 
the public interest.   

 
2. An order to pay a penalty can be appealed as of right to the SDT.  A written 

rebuke can only be appealed if it is to be published.  A decision that a penalty 
or rebuke should be published can itself be appealed to the SDT).  The new 
powers are inserted as sections 44D and 44E of the Solicitors Act 1974.  

 
3. In dealing with an appeal, the SDT has its full powers available.  In theory, a 

solicitor who appeals against a rebuke could be struck off.  This might operate 
as a disincentive to the pursuit of appeals. 

 
4. Section 44D(7) requires the SRA to make rules: 
 

a) prescribing the circumstances in which we may decide to issue a 
written rebuke or order payment of a penalty 

 
b) about the practice and procedure to be followed in relation to such 

action 
 

c) governing the publication of decisions to impose a written rebuke or 
fine.  

 
5. SRA Board made the disciplinary rules on 25 June 2009: Annex 1.  At the 

time, the concurrence of the Master of the Rolls and Lord Chancellor was 
required.  Following a submission from the Law Society, the MR and the Lord 
Chancellor declined concurrence because of one provision – rule 7(8) which 
states the standard of proof to be applied in SRA decisions.   

 
6. Essentially the SRA Board’s view was that the civil standard of proof (the 

balance of probabilities) is consistent with modern regulatory practice.  During 
consultation, the Solicitors Disciplinary Tribunal stated that it applies the 
“quasi-criminal standard of proof” (beyond reasonable doubt) and that it is 
bound to do so as a matter of law.  Whilst it would in principle be possible for 
the SRA and SDT to apply differing standards of proof to conduct of different 
levels of seriousness, two factors are relevant to the SDT’s concern: 

 
A. If it is bound as a matter of law to apply the criminal standard, when 

dealing with appeals, the SDT will have to apply a different standard to 
that applied in the first decision by the SRA; 

 
B. While it may be argued that because the SRA has statutory power to 

set the appropriate standard of proof for its decisions the SDT should 
simply apply the same standard, this is complicated by the ability of 
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the SDT to impose a higher penalty, including suspension and strike 
off. 

 
7. To try to accommodate the SDT’s concerns, the Board had amended rule 

7(8) from a simple balance of probabilities test to the wording that can be 
seen in Annex 1 namely: 

 
“The standard of proof shall be the civil standard except where the 
allegation is tantamount to a criminal offence when it shall be beyond 
reasonable doubt.” 
 

8. After the MR invited the SRA Board to reconsider its position, it decided in 
effect to maintain the above wording.   

 
9. The issues for the new Board are: 
 

A. What standard of proof should be stated in the rules?  The options 
include: 

o The current wording; 
o Reversion to the simple civil standard; 
o Adoption of the criminal standard – “The standard of proof 

shall be  beyond reasonable doubt”; 
o Variation of the current wording by maintaining a prima facie 

civil standard with additional exceptions such as that express 
allegations of dishonesty must be proved beyond reasonable 
doubt – further details are provided below. 

 
B. If the Board considers that the civil standard is appropriate (with or 

without exceptions), does it wish to seek the LSB’s approval to that 
now in view of the potential inconsistency problem?  There would be a 
risk of delay in implementation whilst the LSB presumably engaged 
with the SDT and/or Law Society.  Alternatively, does the Board wish 
to adopt an interim solution of effectively applying the same test as the 
SDT whilst engaging with the LSB and others to achieve a common 
position in the longer term?   

 
The standard of proof in regulation 
 
Other regulators 
 
10. Capsticks Solicitors LLP were asked to undertake research and a schedule of 

the standard of proof applied by regulatory bodies appears as Annex 2.  As 
the Board will see, there is a clear trend towards applying the civil standard.  
This approach has also been encouraged by the Government as evidenced 
by the Health and Social Care Act 2008 which made provisions for the civil 
standard of proof to be used in all fitness to practise hearings for all health 
and social care regulators. A previous Board member drew attention to the 
fact that the Regulatory Enforcement and Sanctions Act 2008 enables 
Ministers to give regulators the power to impose fixed financial penalties 
using the criminal standard of proof, but that applies to matters which would 
otherwise be dealt with by prosecution in the criminal courts and, in our view, 
is not analogous. 
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Solicitors 
 
11. The SRA and its predecessors have expressly applied the civil standard to 

internal decisions for many years.  The standard was applied flexibly in 
accordance with case law at the time.  So far as can be recalled, there was 
no legal challenge to this such as by way of judicial review.  Internal findings 
of misconduct have not however involved the imposition of financial penalties 
or publication of the decision. 
 

12.  The SDT’s reasons for its concern about the civil standard are contained in 
its letter at Annex 3. Similar points were made by other consultees but for the 
moment the significance of the SDT comment is its view that it is “currently 
obliged to apply … the quasi criminal ‘beyond reasonable doubt’ test”.  That is 
not accepted by the SRA and an attempt was made in Richards v SRA (2009) 

1 to argue that the correct standard is the civil one.  On the facts, the court 
declined to deal with the issue.  Advice from leading counsel is provided for 
the Board with a confidential paper and a detailed exposition will not be 
attempted here.   

 
13. It is also relevant to note that whatever the common law position may be, the 

SDT could and arguably should specify the standard of proof in its rules.  
Rules the SDT makes are now subject to the approval of the LSB under 
section 178 of the Legal Services Act 2007.   

 
14. Essentially, the SDT is bound to apply the criminal standard where “what is 

alleged is tantamount to a criminal offence” in view of the case of Re A 
Solicitor [1993] QB 69 in which Lord Lane CJ stated: 

 
“It seems to us, if we may respectfully say so, that it is not altogether 
helpful if the burden of proof is left somewhere undefined between the 
criminal and the civil standard. We conclude that at least in cases such 
as the present, where what is alleged is tantamount to a criminal offence, 
the tribunal should apply the criminal standard of proof...” 

 
15. The Board may find that the extract from the SRA’s skeleton argument in 

Richards v SRA attached as Annex 4 provides a useful overview of the 
standard of proof issue and the relevant case law, although in the event the 
court declined to deal with the issue. The judgment includes the following 
about the standard of proof: 

   
“there is a curious difference of view on this point between the Law 
Society and the Solicitors' Regulation Authority, to which end the Law 
Society was permitted to intervene in this appeal.  The Law Society 
maintains that the appropriate standard of proof in solicitors' 
disciplinary proceedings is the criminal standard.  The Solicitors 
Regulation Authority maintains that it should be the civil standard.  At 
the outset of the hearing yesterday we declined to hear argument on 
this point… Further, Mr Dutton Queen's Counsel for the Solicitors' 
Regulation Authority came close to accepting -- although he was not 
allowed to argue the point completely -- that this court is bound by the 
decision of this court presided over by Lord Chief Justice Lane in Re A 

                                                 
1  [2009] EWHC 2087 (Admin): http://www.bailii.org/ew/cases/EWHC/Admin/2009/2087.html  
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Solicitor (1993) QB 69, as considered and applied by the Privy 
Counsel in Campbell v Hamlet (2005) 3 All ER 1116.  Insofar as these 
two authorities might arguably leave some minor room for manoeuvre 
in cases where the alleged misconduct does not have criminal 
overtones, that is better debated and decided in a case where the 
standard of proof makes a difference, and probably in the House of 
Lords.  We strongly doubt whether the House of Lords would give 
leave for appeal in this case for the very reason that the debate is 
academic.” 

 
The Law Society, the Master of the Rolls and the Ministry of Justice 
 
16. Following the Board meeting in June 2009, correspondence between the 

SRA, MR, the Ministry of Justice and the Law Society failed to resolve the 
issue. The correspondence is at Annex 5.  

 
17. David Middleton then met the Law Society’s Director of Government 

Relations, Russell Wallman to try to reach a common SRA/Law Society view 
on this issue, with the possibility then of an approach to the SDT.  Relevant 
correspondence is attached as Annex 6.  The outcome of discussion was 
that the SRA would produce a re-draft, reflecting a position which the Law 
Society might be comfortable with.  This was not intended to reflect the SRA’s 
position as such.  The re-draft is in paragraph 15 of a discussion paper 
prepared for the Law Society by David Middleton (Annex 6, p3-8):  
 
“The standard of proof shall be the civil standard save for the following which 
must be proved beyond reasonable doubt: 

 
a) An express allegation of dishonesty 
 
b) An allegation which does not involve dishonesty but which is 

otherwise tantamount to a criminal offence and which if proved is likely 
to result in the regulated person being struck off or suspended”. 

 
18. The Law Society response of 30 November 2009 is at Annex 6, p9-10 and 

suggests that the “beyond reasonable doubt” test should apply where there is: 
 
• an express allegation of dishonesty; 
 
• an allegation which does not involve dishonesty but which if proved is 

likely to result in the regulated person being struck off or suspended; 
 
• an allegation which is likely to lead to a condition on a Practising 

Certificate which will substantially affect the solicitor’s ability to practice. 
 
19. The letter also raises the possibility of the rules being silent on the standard of 

proof. 
 
20. There are difficulties with the Law Society position. Firstly, the reference to 

practising certificate conditions is inappropriate and mixes specific disciplinary 
findings and sanction with separate, usually risk-based controls.  Secondly, 
as noted above, the SDT considers itself bound to apply the criminal standard 
when the allegation is tantamount to a criminal offence.  Subject to the SDT 
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making a rule about the standard of proof, the SRA agrees.  That is why the 
phrase was added to the draft rules.  The phrase is not in the draft provided 
by the Law Society and the redraft would lead to inconsistency. 

 
21. The suggestion that the rules be silent on the standard of proof is unlikely to 

be acceptable.  Failure to provide for the standard of proof in rules is non-
transparent and leads to the unnecessary legal dispute, uncertainty and cost.  
Also, the first case to be decided under the new rules will require the 
application of a standard of proof of some description and silence is of no 
assistance.  Indeed, it would be necessary for a decision to be taken 
separately as to the appropriate standard of proof and it would be arguably 
improper to do so without including it in the rules. 

 
Public policy 
 
22. There is little doubt that the trend in regulatory matters is strongly to a civil 

standard of proof.  It is also applied in police misconduct cases and by the 
Financial Services and Markets Tribunal.  The reasons for this policy 
approach generally and in relation to the limited fining powers of the SRA 
include: 

 
A. Disciplinary proceedings are protective and regulatory – liberty is not 

at stake; 
 
B. The criminal standard of proof is not appropriate to relatively minor 

findings of misconduct; 
 
C. Very serious cases that have a major impact on individual’s lives, 

businesses and livelihoods are taken every day in civil cases by 
application of the civil standard of proof; 

 
D. The civil standard is well capable of dealing with serious allegations by 

what the case law refers to as a need for “heightened examination”, to 
“look closely into the facts grounding an allegation of fraud before 
accepting that it has been established” and “appropriately careful 
consideration by the tribunal before it is satisfied of the matter which 
has to be established”;2 

 
E. The SRA and its predecessor bodies have applied the civil standard of 

proof for many years;  
 

F. While some may have views about the quality of internal decisions, 
overall the standard has been applied without significant difficulty or 
controversy; 

 
G. Resolving cases by SRA internal decision is more timely and cost-

effective for all concerned when compared to prosecuting at the SDT; 
 

                                                 
2 The comments are all from Lord Carswell’s judgment in Re D  [2008] UKHL 33.  
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H. The SRA’s increasing emphasis on regulation of firms and overall 
proportionality is likely to be facilitated by the new powers being 
exercisable; 

 
I. Requiring the SRA to move from a “balance of probabilities” test to 

“beyond reasonable doubt” is likely to: 
 

o Reduce public protection and/or increase public frustration 
with the disciplinary system; 

 
o Result in many more referrals from the public and profession 

being rejected at an early stage because there is no prospect 
of proof to that standard or because it would be 
disproportionate to try to prove the allegation to that 
standard, which would impact on public perception of the 
ability of the SRA to regulate; 

 
o Alternatively, result in a need for much more detailed, 

lengthy and costly investigation to prove allegations for the 
purposes of an internal sanction. 

 
J. Although the new powers enable the imposition of fines up to £2000 

and the publication of findings of misconduct resulting in a “rebuke”, 
there is no inherent objection in principle to findings which lead to the 
exercise of such powers being reached by application of the civil 
standard of proof because: 

 
i. There is a statutory appeal as of right to the SDT against such 

findings or sanction; 
 

ii. The powers are relatively modest in that: 
 

1. They do not directly endanger a person’s right to 
practise; 

 
2. The power to fine is low in itself – in comparison to the 

SDT’s former power to fine £5,000 per allegation and 
its new power to levy unlimited fines; 

 
3. The power to fine is currently interpreted as being 

potentially a cumulative maximum rather than being 
exercised for each proved allegation. 

 
23. This leaves the problem of the SDT applying a different standard of proof. 
 
The SDT 
 
24. The most desirable way for the overall issue to be resolved would be for the 

LSB, SDT, SRA and Law Society to agree a standard of proof to be applied in 
both the SDT and SRA, to be incorporated in the SRA rules that are the 
subject of this paper and added to the SDT rules.  The features of this 
approach include: 

 



Public – Item 6 
SRA BOARD 
15 January 2010 

 

Page 9 of 79 

A. It resolves any inconsistency; 
 
B. It provides transparency both overall and where it is currently lacking 

in the SDT rules; 
 

C. It is likely to take time because the SDT would presumably carry out a 
consultation exercise; 

 
D. Agreement is unlikely if the SDT considers that it should apply the 

criminal standard in all cases; 
 

E. Agreement may be possible if the SDT accepts (and the SRA Board 
agrees) a compromise position such as variations discussed with the 
Law Society as mentioned above, and which are brought together 
below. 

 
 
25. It should be noted that some of the objections to the Law Society’s suggested 

wording in its letter of 30 November 2009 fall away if the SDT is prepared to 
make a rule – for example, there would be no need to use the formulation 
“tantamount to a criminal offence” if a rule were made and the common law 
position effectively overridden. 

 
26. One option for the Board would be to inform the LSB, SDT and Law Society 

that an agreed approach is desirable and that the SRA is prepared to discuss 
formulations such as those above and that it does not consider it appropriate 
to seek approval to rules until the issue has been resolved.  The significant 
disadvantage in that approach is that the SRA’s new powers and sanctions 
will not come into effect. 

 
27. If the Board is strongly in favour of the civil standard of proof it may take a 

similar approach with a view to the process of discussion resulting in 
agreement that it is the correct standard to be applied.  Alternatively, the 
Board could approve the rules with the wording it decides upon, to be 
submitted to the LSB.  That in itself would presumably begin the process of 
discussion. 

 
28. It is recommended that the Board focus on deciding its policy view on what 

the appropriate standard of proof should be regardless of the procedural 
difficulties, since that will then inform how to approach next practical steps.  
The primary options for the wording are:  

 
A. “The standard of proof shall be the civil standard.” 
 
B. Current wording - “The standard of proof shall be the civil standard 

except where the allegation is tantamount to a criminal offence when it 
shall be beyond reasonable doubt.” 

 
C. “The standard of proof shall be the civil standard save that express 

allegations of dishonesty shall be proved beyond reasonable doubt.” 
 
D. “The standard of proof shall be the civil standard save for the following 

which must be proved beyond reasonable doubt; 
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(i) An express allegation of dishonesty; 
(ii) An allegation which does not involve dishonesty but which if 

proved is likely to result in the regulated person being struck 
off or suspended.” 

 
E. The standard of proof shall be the civil standard save for the following 

which must be proved beyond reasonable doubt; 
(i) An express allegation of dishonesty; 
(ii) An allegation which does not involve dishonesty but which is 

otherwise tantamount to a criminal offence and which if proved 
is likely to result in the regulated person being struck off or 
suspended.” 

 
F. The SDT position – “The standard of proof shall be beyond 

reasonable doubt.” 
 

29. The Board’s decision on this will inform the next stage.  Options A, C and F 
would be the clearest to apply.   

 
30. For internal SRA decisions, Option D has the same effect as Option C 

because the SRA has no power to strike off or suspend (in the current 
context).   

 
31. Although Option B was developed to try to deal with the common law position 

it is not very satisfactory in view of the vagueness of the phrase “tantamount 
to a criminal offence” (and the proliferation of relatively minor offences in 
recent years).  It would probably be workable if the SDT were to accept it as 
the right test as a matter of law (and that would involve the SDT accepting 
that it is not bound to apply the criminal standard in all cases).   

 
32. The difference between options D and E is that the latter requires not only 

that the allegation may give rise to a striking off or suspension but that it also 
must be tantamount to a criminal offence.  This has the added advantage that 
misconduct that could be characterised as tantamount to a criminal offence (a 
possible defence tactic to raise the standard of proof) would not be caught 
unless it would give rise to a striking off or suspension. 

 
33. The clearest option that accommodates concern about serious allegations 

being proved to the criminal standard is option C because it leaves very little 
room for argument about whether the criminal standard should be applied or 
not.  Serious allegations not involving dishonesty that would not be caught by 
option C but would be caught by a “tantamount to a criminal offence” test 
might include cases of violence.  These would however still require 
“heightened examination” even when applying the civil standard of proof.  It 
may also be fairly said that the consequences of a conviction for violence, 
such as imprisonment, are potentially much more serious than a disciplinary 
finding and that that difference is fairly reflected in a different standard of 
proof. 

 
34. The various possible exceptions to the civil standard have arisen with a view 

to accommodating the SDT and Law Society’s concerns.  If the Board 
considers that the proper standard of proof for disciplinary cases dealt with 
internally and at the SDT should be the civil standard, it would be appropriate 
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to decide on the simple civil standard and then seek to persuade others that 
the SDT should make a rule to like effect. 
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A procedural solution? 
 
35. While it is not directly relevant to the Board’s decision about the standard of 

proof to be provided in the rules, there may be a procedural answer to the 
problem of potential inconsistency.  If there is reasonable consensus that the 
SRA’s relatively modest powers to fine and rebuke could properly be subject 
to the civil standard of proof and the SDT accepted that it could apply the 
same standard in dismissing or allowing an appeal, the only issue arising 
would be the standard to be applied if the SDT was considering application of 
its stronger powers – to strike off, suspend or fine over £2,000.   

 
36. It might be possible to devise a two-track procedural approach.  Simple 

appeals would proceed for review on the civil standard of proof on the basis 
that they are a creature of statute and are distinguishable from cases by 
which the SDT is bound by Re a Solicitor.  Cases in which the SDT, by its 
own motion or on the application of either party, considered that it might be 
necessary to increase the sanction would require application of whatever 
standard of proof were applied by the SDT in freestanding prosecutions.  The 
procedural model to apply is perhaps evident from the extract from the CPR - 
a direction that instead of a review there would be a re-hearing, with oral 
evidence and/or other evidence that was not part of the SRA decision. 

 
 
Recommendation 
 
The Board is invited: 

 
1. To resolve in the public interest that the standard of proof in the Solicitors 

(Disciplinary Procedure) Rules should be the civil standard, in 
accordance with modern regulatory practice and the need to protect the 
public interest. (The full reasons for this are given in paragraph 22 of this 
paper.)   
 

2. To amend the Solicitors (Disciplinary Procedure) Rules as made by the 
Board in June 2009 by removing rule 7(8) and replacing it with: 

 
 “The standard of proof shall be the civil standard.”  

 
3. To further amend the rules to show a commencement date of “[1 March 

2010 or the first day of the month following the approval of the Legal 
Services Board, whichever is the later]”. 

 
 
4. To agree that the rules as amended be submitted to the Legal Services 

Board for approval. 
 

5. To agree that, as a matter of public policy, the appropriate standard of 
proof before the SDT should also be the civil standard. 

 
6. To consider as an interim measure the procedural solution set out in 

paragraphs 35 and 36. 
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ANNEX 1  
 
SRA (Disciplinary Procedure) Rules [2010] 

 
Rules dated [the date of the final concurrence] 
 
commencing [12 March 2010] 
 
made by the Solicitors Regulation Authority Board, after consultation with the 
Solicitors Disciplinary Tribunal, under sections 31, 44D, 79 and 80 of the Solicitors 
Act 1974, and section 9 of and paragraph 14B of Schedule 2 to the Administration of 
Justice Act 1985, with the approval of the Legal Services Board. 
 

 
 
 
Part 1 – General 
 
Rule 1 - Interpretation 
 
In these rules, unless the context otherwise requires: 
 
(1) “adjudicator” means a person not involved in the investigation or preparation of 

a case who is authorised by the SRA to take disciplinary decisions; 
 
(2) “disciplinary decision” means a decision, following an SRA finding, to exercise 

one or more of the powers provided by section 44D(2) and (3) of the Solicitors 
Act 1974 or paragraph 14B(2) and (3) of Schedule 2 to the Administration of 
Justice Act 1985; 

 
(3) “discipline investigation” means an investigation by the SRA to determine 

whether a regulated person should be subject to an SRA finding, a disciplinary 
decision or an application to the Tribunal; 

 
(4) “LLP” means a limited liability partnership incorporated under the Limited 

Liability Partnerships Act 2000; 
 
(5) “manager” means: 
 

(a) a partner in a partnership; 
(b) a member of an LLP; or 
(c) a director of a company; 

 
(6) “recognised body” means a partnership, company or LLP recognised by the 

SRA under section 9 of the Administration of Justice Act 1985; 
 
(7) “registered European Lawyer” means a person registered by the SRA under 

regulation 17 of the European Communities (Lawyer’s Practice) Regulations 
2000; 

(8) “registered foreign lawyer” means a person registered by the SRA under 
section 89 of the Courts and Legal Services Act 1990; 
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(9) “regulated person” means: 
 

(a) a solicitor; 
(b) a registered European lawyer; 
(c) a registered foreign lawyer; 
(d) a recognised body; 
(e) a manager of a recognised body; or 
(f) an employee of a recognised body, a solicitor or a registered European 

lawyer; 
 
(10) “SRA” means the Solicitors Regulation Authority, the independent regulatory 

body of the Law Society of England and Wales; 
 
(11) “SRA finding” is a decision that the SRA is satisfied in accordance with section 

44D(1) of the Solicitors Act 1974 or paragraph 14B(1) of Schedule 2 to the 
Administration of Justice Act 1985 and for the avoidance of doubt does not 
include: 

 
(a) investigatory decisions such as to require the production of information or 

documents;  
(b) directions as to the provision or obtaining of further information or 

explanation; 
(c) decisions to stay or adjourn; 
(d) authorisation of the making of an application to the Tribunal; 
(e) authorisation of an intervention pursuant to the Solicitors Act 1974, the 

Administration of Justice Act 1985 or the Courts and Legal Services Act 
1990; 

(f) a letter of advice from the SRA to the regulated person. 
 
(12) “the Tribunal” means the Solicitors Disciplinary Tribunal which is an 

independent statutory tribunal constituted under section 46 of the Solicitors Act 
1974; 

 
(13) the singular includes the plural and vice versa. 
 
 
Rule 2 – Scope 
 
(1) These rules govern the procedure for the SRA to: 
 

(a) exercise its powers pursuant to section 44D of the Solicitors Act 1974 or 
paragraph 14B of Schedule 2 to the Administration of Justice Act 1985; or  

(b) subject to rule 6(9), authorise an application to the Tribunal. 
 
(2) The powers referred to in sub-rule (1)(a) are to do one or a combination of the 

following: 
 

(a) give a regulated person a written rebuke; 
(b) direct a regulated person to pay a penalty not exceeding the maximum 

permitted by law; 
(c) publish details of a written rebuke or a direction to pay a penalty if the 

SRA considers it to be in the public interest to do so. 
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(3) These rules shall not prevent, prohibit or restrict the exercise of any other 
powers or other action by the SRA. 

 
 
Rule 3 – Disciplinary powers 
 
(1) The circumstances in which the SRA may make a disciplinary decision to give 

a regulated person a written rebuke or to direct a regulated person to pay a 
penalty are when the following three conditions are met: 

 
(a) the first condition is that the SRA is satisfied that the act or omission by 

the regulated person which gives rise to the SRA finding fulfils one or 
more of the following in that it: 

 
(i) was deliberate or reckless; 
(ii) caused or had the potential to cause loss or significant 

inconvenience to any other person; 
(iii) was or was related to a failure or refusal to ascertain, recognise or 

comply with the regulated person’s professional or regulatory 
obligations such as, but not limited to, compliance with 
requirements imposed by legislation or rules made pursuant to 
legislation, the SRA, the Law Society, the Legal Complaints 
Service, the Tribunal or the court;  

(iv) continued for an unreasonable period taking into account its 
seriousness; 

(v) persisted after the regulated person realised or should have 
realised that it was improper; 

(vi) misled or had the potential to mislead clients, the court or other 
persons, whether or not that was appreciated by the regulated 
person; 

(vii) affected or had the potential to affect a vulnerable person or child; 
(viii) affected or had the potential to affect a substantial, high-value or 

high-profile matter; or 
(ix) formed or forms part of a pattern of misconduct or other regulatory 

failure by the regulated person; 
 

(b) the second condition is that a proportionate outcome in the public interest 
is one or both of the following: 

 
(i) a written rebuke; 
(ii) a direction to pay a penalty not exceeding the maximum permitted 

by law; and 
 
(c) the third condition is that the act or omission by the regulated person 

which gives rise to the SRA finding was neither trivial nor justifiably 
inadvertent. 

(2) The SRA may make a disciplinary decision to publish details of a written 
rebuke or a direction to pay a penalty when it considers it to be in the public 
interest to do so in accordance with the publication criteria in the appendix to 
these rules. 

 
(3) Nothing in this rule shall prevent the authorisation of an application to the 

Tribunal in accordance with rule 8. 
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Part 2 – Practice and Procedure 
 
Rule 4 – Investigations  
 
(1) The parties to a discipline investigation are the SRA and the regulated person. 
 
(2) The SRA may exercise any investigative or other powers at any time including 

those arising from: 
 

(a) sections 44B, 44BA, 44BB of the Solicitors Act 1974; 
(b) rules made by the Law Society or the SRA for the production of 

documents, information or explanations. 
 
(3) Subject to sub-rule (4), the SRA may disclose any information or documents 

(including the outcome) arising from its discipline investigation: 
 
(a) to an informant; 
(b) to a regulated person who is under investigation; 
(c) to any person in order to facilitate its investigation and in particular to 

identify and obtain evidence, comments or information; 
(d) to other regulators, law enforcement agencies, or other persons in the 

public interest. 
 
(4) The SRA may restrict disclosure of information to protect another person’s right 

of confidentiality or privilege. 
 
 
Rule 5 – Seeking explanations 
 
(1) The SRA will give the regulated person the opportunity to provide an 

explanation of the regulated person’s conduct. 
 
(2) When seeking an explanation from the regulated person as referred to in sub-

rule (1) above, the SRA will warn the regulated person that: 
 

(a) failure to reply to the SRA may in itself lead to disciplinary action; 
(b) the reply and other information may be disclosed to other persons 

pursuant to rule 4(3); and 
(c) the reply may be used by the SRA for regulatory purposes including as 

evidence in any investigation, decision by the SRA, or proceedings 
brought by or against the SRA. 

 
(3) The regulated person must provide the explanation referred to in sub-rule (1) or 

any other information within a time period specified by the SRA, which shall be 
no less than 14 calendar days from the request for an explanation and where 
no explanation or information is received within the specified time, the SRA 
may proceed to decision in the absence of an explanation. 
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Rule 6 – Report stage 
 
(1) Before making a disciplinary decision, the SRA will prepare a report for 

disclosure to the regulated person. 
 
(2) Subject to sub-rule (7), the report will summarise the allegations against the 

regulated person, explain the supporting facts and evidence, and attach 
documentary evidence that the SRA considers to be relevant. 

 
(3) The report may also include evidence of the regulated person’s propensity to 

particular behaviour and a summary of the regulatory and disciplinary history of 
the regulated person and of any other person that the SRA considers relevant. 

 
(4) The report will be provided to the regulated person for the regulated person to 

provide written comments upon it within a time period specified by the SRA, 
which shall be no less than 14 calendar days from the date on which the report 
has been sent to the regulated person. 

 
(5) The regulated person will also be invited to make submissions on whether any 

decision which is made by the SRA, in respect of the matters in the report, 
should be published.  Any such submissions must be made within a time 
specified by the SRA, which shall be no less than 14 calendar days from the 
date on which the report has been sent to the regulated person. 

 
(6) The report may be disclosed by the SRA to any other person with a legitimate 

interest in the matter to enable that person to comment upon it.  Any such 
comments shall be disclosed to the regulated person if they are to be included 
in the documents referred for adjudication. 

 
(7) The SRA may restrict disclosure of part of the report or all or part of the 

attached documents in the public interest or in the interests of efficiency and 
proportionality, such as: 

 
(a) by only providing to the regulated person or any other person documents 

that are not already in their possession; 
(b) by not providing to a person other than the regulated person whose 

conduct is to be considered the report or documents if they include 
information that is or might be subject to another person’s right of 
confidentiality or privilege. 

 
(8) The SRA may recommend an outcome or advocate a particular position in the 

report or otherwise. 
 
(9) The report and comments received shall be referred for consideration within a 

reasonable time after receipt of any comments or the expiry of any time period 
specified for the provision of comments.  

 
(10) The SRA is not required to adopt the procedure in rules 5 and 6 in order to 

make an SRA finding or an application to the Tribunal under rule 8 below. 
 
(11) Where the SRA considers that it is just and in the public interest to do so the 

SRA may dispense with or vary the procedure and the time limits set out in 
rules 5 and 6. 
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(12) Where the SRA dispenses with or varies the procedure or the time limits in 

accordance with sub-rule (11), the SRA shall, so far as practicable, notify the 
regulated person that it has done so. 

 
 
 
Part 3 – Decisions and Referrals to the Tribunal 
 
Rule 7 – Decisions 
 
(1) An SRA finding may be made by: 
 

(a) agreement between the regulated person and the SRA; 
(b) a person duly authorised by the SRA; 
(c) a single adjudicator; or 
(d) an adjudication panel. 
 

(2) A disciplinary decision may be made by: 
 

(a) agreement between the regulated person and the SRA; 
(b) a single adjudicator; or 
(c) an adjudication panel. 

 
(3) An SRA finding which does not involve a consequential disciplinary decision 

may incorporate or be accompanied by: 
 

(a) advice to the regulated person as to the regulated person’s regulatory 
obligations; 

(b) a warning to the regulated person as to the regulated person’s future 
conduct. 

 
(4) A disciplinary decision may be made by a single adjudicator but the SRA may 

refer a matter to an adjudication panel for such a decision. 
 
(5) An adjudication panel shall be properly constituted if at least two members are 

present. 
 
(6) Where an adjudication panel is comprised of three or more members, a 

decision may be made by a majority. 
 
(7) The strict rules of evidence shall not apply to decisions of the SRA. 
 
(8) The standard of proof shall be the civil standard except where the allegation is 

tantamount to a criminal offence when it shall be beyond reasonable doubt. 
 
(9) Decisions will normally be made on consideration of the report described in rule 

6 but an adjudicator or adjudication panel may give directions as necessary as 
to the provision of evidence or representations whether oral or otherwise. 

 
(10) The decision shall be made when it is sent to the regulated person in writing.  

The decision will be accompanied with information in writing about any right of 
appeal within the SRA and any external right of appeal. 
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(11) Where the SRA directs the regulated person to pay a penalty, such penalty 

shall be paid within a time and in the manner specified by the SRA but shall not 
become payable until: 

 
(a) the end of the period during which an appeal may be made under rule 9 

below, section 44E of the Solicitors Act 1974 or paragraph 14C of 
Schedule 2 to the Administration of Justice Act 1985; or 

(b) if such an appeal is made, such time as the appeal is determined or 
withdrawn. 

 
 
Rule 8 – Referrals to the Tribunal 
 
(1) The SRA may make an application to the Tribunal in respect of a regulated 

person at any time if the SRA is satisfied that: 
 

(a) there is sufficient evidence to provide a realistic prospect that the 
application will be upheld by the Tribunal; 

(b) the allegation to be made against the regulated person either in itself or in 
the light of other allegations is sufficiently serious that the Tribunal is 
likely to order that the regulated person: 

 
(i) be struck off; 
(ii) be suspended; 
(iii) be subject to an order revoking its recognition; 
(iv) pay a penalty exceeding the maximum that can be imposed from 

time to time by the SRA; or 
(v) be subject to any other order that the SRA is not empowered to 

make; and 
 

(c) it is in the public interest to make the application. 
 
(2) The SRA will apply sub-rule (1) in accordance with a code for referral to the 

Tribunal as promulgated by the SRA from time to time. 
 
(3) An application in respect of a regulated person to the Tribunal may be 

authorised by: 
 
(a) agreement between the regulated person and the SRA; 
(b) a person duly authorised by the SRA; 
(c) a single adjudicator; or 
(d) an adjudication panel. 

 
(4) There is no right of appeal against authorisation of an application to the 

Tribunal. 
 
(5) Subject to any contrary order of the Tribunal, the SRA may exercise any 

investigative or other powers at any time before a final hearing of an application 
at the Tribunal, including those arising from: 

 
(a) sections 44B, 44BA, 44BB of the  Solicitors Act 1974; 
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(b) rules made by the Law Society or the SRA for the production of 
documents, information or explanations. 

 
 
Part 4 – Appeals and Reconsideration 
 
Rule 9 – Internal appeals 
 
(1) A regulated person may appeal against all or any part of an SRA finding, a 

disciplinary decision or both. 
 
(2) There is no appeal under this rule against: 
 

(a) any decision other than an SRA finding or a disciplinary decision; 
(b) a decision on an appeal; or 
(c) an SRA finding or a disciplinary decision which has been made by 

agreement between the regulated person and the SRA. 
 

(3) An appeal by a regulated person must be made within 14 calendar days of the 
date of the letter or electronic communication informing the regulated person of 
the decision or within a longer time period specified by the SRA. 

 
(4) An appeal shall:  
 

(a) be in writing; and  
(b) provide reasoned arguments in support. 

 
(5) Appeals will be determined as follows: 
 

(a) where the decision was made by a person duly authorised by the SRA , 
the appeal will be decided by a single adjudicator; 

(b) where the decision was made by a single adjudicator, the appeal will be 
decided by an adjudication panel; 

(c) where the decision was made by an adjudication panel, the appeal will be 
decided by a differently constituted panel. 

 
(6) Appeals will be limited to a review of the decision which is being appealed, 

taking into account the reasoned arguments provided by the regulated person.  
Failure to provide reasoned arguments either at all or in sufficient or clear 
terms may result in summary dismissal of the appeal. 

 
(7) All powers available to the SRA on adjudication are exercisable on appeal and 

for the avoidance of doubt this means that an appeal decision may include 
findings or sanctions more severe than those made or applied in the decision 
being appealed. 

 
(8) Nothing in these rules shall affect a regulated person’s right of appeal to the 

Tribunal under section 44E of the Solicitors Act 1974 or paragraph 14C of 
Schedule 2 to the Administration of Justice Act 1985. 

 
(9) Subject to any rule made by the Tribunal pursuant to section 46(9)(b) of the 

Solicitors Act 1974, an appeal to the Tribunal by a regulated person must be 
made within 21 calendar days of the date of the letter or electronic 
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communication informing the regulated person of the decision or, if there has 
been an internal appeal, within 21 calendar days of the date of the letter or 
electronic communication informing the regulated person of that decision. 

 
 
Rule 10 – Reconsideration 
 
(1) The SRA may reconsider or rescind any decision including an SRA finding, a 

disciplinary decision or authorisation of a referral to the Tribunal with the 
agreement of the regulated person. 

 
(2) In its absolute discretion the SRA may also reconsider any decision including 

an SRA finding, a disciplinary decision or authorisation of a referral to the 
Tribunal when it appears that the person or panel who made the decision: 
 
(a) was not provided with material evidence that was available to the SRA; 
(b) was materially misled by the regulated person or any other person; 
(c) failed to take proper account of material facts or evidence; 
(d) took into account immaterial facts or evidence; 
(e) made a material error of law; 
(f) made a decision which was otherwise irrational or procedurally unfair; 
(g) made a decision which was ultra vires; or 
(h) failed to give sufficient reasons. 

 
(3) Reconsideration pursuant to this rule may be directed by a duly authorised 

person who may also give directions for: 
 

(a) further investigations to be undertaken; 
(b) further information or explanation to be obtained from any person; 
(c) consideration of whether to authorise an application to the Tribunal; 
(d) the reconsideration of the decision to be undertaken by the original 

decision maker or adjudication panel or by a different decision maker or a 
differently constituted adjudication panel. 

 
(4) Nothing in these rules requires the SRA to commence or continue with any 

proceedings or prospective proceedings in the Tribunal or any other court or 
tribunal.  A duly authorised person may rescind a decision to take proceedings 
in the Tribunal. 

 
 
Part 5 – Publication and Commencement 
 
Rule 11– Publication of decisions 
 
(1) This rule governs the publication of details of a written rebuke or a direction to 

pay a penalty. 
 
(2) Subject to sub-rule (4), publication in accordance with this rule: 

 
(a) will include a short statement of the disciplinary decision including brief 

details of its factual basis and the reasons for the decision; 
(b) will identify the regulated person; 
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(c) will take reasonable steps to avoid the publication of information relating 
to other identifiable persons; 

(d) will provide the practising details of the regulated person at the time of 
the matters giving rise to the decision and at the time of decision if 
different; 

(e) will be in such form as the SRA may from time to time decide; 
(f) may include provision of a copy of the publishable information upon 

request by any person; 
(g) will be made promptly after the decision has been made, provided that 

the SRA may delay or withhold publication in the public interest. 
 
(3) The SRA may vary or dispense with any of the requirements in sub-rule (2) in 

the public interest. 
 
(4) The SRA may not publish details of a written rebuke or a direction to pay a 

penalty: 
 

(a) during the period in which an appeal may be made under rule 9 above, 
section 44E of the Solicitors Act 1974 or paragraph 14C of Schedule 2 to 
the Administration of Justice Act 1985; or 

(b) if such an appeal has been made, until such time as it is determined or 
withdrawn. 

 
(5) For the avoidance of doubt, the SRA may also publish information about other 

decisions or investigations. 
 
 
Rule 12 – Commencement 
 
These rules shall come into force on 1 August 2009 but shall not apply to any matters 
where the act or omission which gives rise to the SRA finding occurred wholly before 
these rules came into force. 
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APPENDIX 
Publication Criteria (Rule 3(2)) 

 
 

1. In deciding whether or not to publish a decision to give a regulated person a 
written rebuke or direct the regulated person to pay a penalty, the SRA will take 
into account all relevant circumstances including the following factors when 
relevant. 

 
2. Each case will be decided on its own merits. 
 
3. The following support a decision to publish: 
 

(a) the circumstances leading to the rebuke or penalty, or the rebuke or 
penalty itself, are matters of legitimate public concern or interest; 

 
(b) the importance of transparency in the regulatory and disciplinary process; 
 
(c) the existence or details of the rebuke or penalty will or might be relevant 

to a client or prospective client of a regulated person in deciding whether 
to instruct or continue to instruct the regulated person, or as to the 
instructions to be given; 

 
(d) the existence or details of the rebuke or penalty will or might be relevant 

as to how any other person will deal with a regulated person; 
 
(e) the seriousness of the finding against the regulated person; 
 
(f) the rebuke or penalty has been given to a regulated person who has 

previously been the subject of disciplinary or regulatory decisions 
whether private or published;  

 
(g) the rebuke or penalty arises from facts that affected or may affect or have 

affected a number of clients or other persons; 
 
(h) the rebuke or penalty arises from facts that relate to the administration of 

justice. 
 
4. The following support a decision not to publish: 
 

(a) publication would disclose a person’s confidential or legally privileged 
information; 

 
(b) publication would disclose a regulated person’s confidential medical 

condition or treatment; 
 
(c) publication may prejudice legal proceedings or legal, regulatory or 

disciplinary investigations; 
 
(d) publication would involve a significant risk of breaching a person’s rights 

under Article 8 of the European Convention on Human Rights; 
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(e) in all the circumstances the impact of publication on the individual or the 
firm would be disproportionate. 

 
5. In deciding whether to publish, the SRA may also take into account: 
 

(a) the overall disciplinary and regulatory history of another regulated person 
when relevant; 

 
(b) whether any disciplinary or regulatory action by another body is being or 

has been taken against the regulated person. 
 
6. The factors set out above are not exhaustive and do not prevent the SRA from 

taking into account other factors that it considers to be relevant. 
 
7. The SRA will from time to time publish indicative guidance about the 

application of these criteria. 
 
 



 

 



 

 



 

 

 



 

 

 
 
 



 

 

 
 
 



 

 

 
 
 
 



 

 

 



 

 

 
 
 



 

 

 

 
 
 
 
 



 

 

 



 

 

 



 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 



 

 

 



 

 



 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 
 



 

 

 
 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 



 

 

 


