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1. Executive Summary

The need to support legal services consumers is becoming particularly important given that reductions
in Legal Aid are likely to lead to an increase in the numbers of people having to make decisions about
legal problems without direct input from a legal expert. This problem was recently discussed by the
Low Commission who recommended an increase in public legal education, for courts and tribunals to
review how they can better support litigants who have little or no support and the development of a
National Strategy for Advice and Legal Support.

In this report we consider how best to support legal services consumers by drawing on research from
behavioural economics concerned with the psychological processes that underlie human decision
making. A central tenet of this work is that people use two different kinds of thinking when making
decisions. One kind, often referred to as System 1 thinking, is relatively simple, quick, intuitive,
requires little mental effort and often based on affect i.e. how options make people feel. The second
kind, often referred to as System 2 thinking, is based on reason and analysis, relatively slow and
involves conscious deliberation. System 1 thinking is used extensively to make decisions, including
important ones, even though it is prone to error and bias.

Recently there has been some discussion of how System 1 thinking may be used by people when
making decisions about legal problems. This form of thinking is likely to underpin a broad range of
legal services consumers’ decisions e.g. about whether a problem has a legal solution; how to identify
and evaluate the legal options that are available; and how to assess and handle the legal information
and use it to determine the best course of action to take. It has been suggested that an over-
dependence on System 1 thinking leaves legal services consumers open to error and bias in their
decision making and has led to discussions about how to help them make better decisions.

The primary purpose of this report is to review research and practice about procedures designed to
help people make better decisions and consider whether they can be used to support legal services
consumers. The report focuses largely on peer-reviewed academic research, though we do include
aspects of the grey literature. In addition, we conducted eight interviews with individuals who were
either academics with a background in the development of decision support interventions or
practitioners with a background in the development of interventions in finance, health and the law.
The content of the interviews extend and contextualise the implications and conclusions drawn from
the literature review.

We review published research on decision support techniques that are ‘just in time’, providing support
as a decision is actually being made; and ‘just in case’, which involves educating people about events
that they may meet in the future so that they are better prepared to make an informed decision when
these events occur. We provide recommendations about which techniques have the greatest potential
to support legal services consumers along with a discussion of why and how they may be appropriate.
We conclude by outlining some suggestions about the future work that is needed to develop effective
support in legal settings.
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Just in time interventions

The initial developments in ‘just in time’ decision support were built around helping people make
decisions in ways that more closely follow the rational economic model. This approach, usually called
Decision Analysis, assumes that all decisions can be reduced to the same basic elements. Having
derived these elements it is possible to calculate the value to the decision maker of each option. The
decision maker then chooses the option with the highest value. A number of techniques have been
developed to help people derive the basic elements of Decision Analysis. In Table 1 we present
summary of these ‘just in time’ interventions, identifying what is involved when using them and their
potential for supporting legal services consumers.

Applications of ‘just in time’ interventions have been generally successful in the health and medical
domain with the interventions typically leading to higher levels of knowledge about the situation and
the options available, a better understanding of the outcome uncertainties and a greater tendency for
users to incorporate their own values in to the decision (rather than those of the professionals
involved such as doctors). In addition, those using an intervention felt more informed and experienced
less decisional conflict. However, these interventions are underpinned by detailed medical knowledge
specifying the precise action to be taken in a particular situation — this is less likely to be the case in
legal situations. Also, these interventions are often used in a face-to face sessions with an expert
rather than remotely, though there is some evidence that remote interventions can also be effective
in the health and medical domain.

Research on ‘just in time’ interventions for consumers indicates that passive interventions that simply
provide evaluative information, and active interventions where options are provided once the
decision maker expresses their values and priorities, are often effective. However, this work identifies
two potential pitfalls that legal services interventions need to address: consumers are often reluctant
to use an intervention when it cannot easily be integrated in to their normal pattern of buying
behaviour; consumers often have mistrust about the motives underlying the intervention i.e. whether
it is serving the interests of those running the intervention rather than theirs.

The ‘just in time’ interventions in financial services are rarely subject to a rigorous academic
evaluation so most of these lie outside the scope of this review. However, they raise important issues
for any future developments in legal services decision support: the importance of being seen as
independent and transparent; the importance of providing face-to-face contact to cover situations
when people do not feel satisfied with information provided by a remote system; the importance of
providing a warning about the status of the advice given.

Overall, the review shows that ‘just in time’ interventions have the potential to support legal services
consumers, though it will be necessary to both develop, test and evaluate these techniques before

they can be made widely available to consumers.

A summary of ‘just in time’ interventions is provided on the next page.

Methods to Support Consumers to Identify and Respond to Legal Problems. April 2014 5
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JUST IN TIME INTERVENTIONS

Technique

What's invol

Value for legal services consumers

Decision Analysis

A suite of techniques designed to
help decision makers choose
according to the rational model i.e.
maximise subjective expected
utility.

Too complicated to be applied in its
entirety, but some of the individual
components, described below, have
considerable potential.

Brainstorming

Respondents list issues and
problems that are drawing their
attention, then evaluate responses
to make sense of them and the
possible options for solving them.

Evaluation of responses may be
difficult for novices. However, the
technique may be useful to help
develop a common understanding
when several people are involved
e.g. a legal decision involving the
whole family.

Checklists

Decision makers are given letters /
acronyms that act as prompts to
generate key aspects of a decision
situation e.g. strengths, weaknesses
opportunities and threats (SWOT)
associated with options. They are
encouraged to use the information
generated by the checklist when
making a decision.

Ideally suited to support legal
services decisions. However, new
checklists need to be developed that
cover key aspects of legal situations.
In addition, checklists may be
adapted to help people identify and
take account of key uncertainties
that might otherwise be neglected
e.g. likelihood of winning a
compensation case.

Cognitive maps

People capture their beliefs about
the key factors that can affect the
success or failure of a particular
decision and the causal relationships
between these factors.

Too complicated for people to learn
how to draw their own cognitive
maps. However, maps drawn by
experts have the potential to help
consumers recognise the key
features of legal situations and how
these features interact to determine
the outcomes of legal situations.

Decision trees

People capture their decision by
identifying choice points, key
uncertainties and outcomes that
may occur using a tree like
structure.

Likely to be a very useful technique
since it gets people to focus on all
the factors involved in a legal
episode along with the key risks and
likely outcomes. Research is needed
to see whether people can be
taught to draw trees for themselves
(or with computer support) or
whether it is better to present
consumers with trees developed by
experts.

Value trees

People list and then prioritise the

This is an important technique since

Methods to Support Consumers to Identify and Respond to Legal Problems. April 2014 6
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factors that are important to them
when evaluating the outcomes that
may follow from taking a particular
decision.

it provides the mechanism to
support ‘value-focused thinking’ —
allowing what is important to
consumers to drive their decisions.
It should be straightforward for
consumers to use the technique,
particularly if they are given a
checklist of factors from which they
select and rate the ones that are
important to them.

Positives and negatives

People put each available option at
the top of a column and then
underneath each write down the
likely advantages and disadvantages
associated with each.

This is a useful technique that is
comparatively simple to use. The
technique overcomes the tendency
to focus on positive information
alone that can lead people to be
overly optimistic about the likely
outcomes of their actions. It may
also help overcome the difficulty
that consumers have trading off
good and bad aspects that may
follow a particular action.

Qualitative decision
trees

Similar to decision tree described
above except that having drawn the
tree the user considers each
outcome in turn and lists the pros
and cons of being in that position.

Research is needed to see whether
consumers can draw their own
trees. If not then they may given
one prepared by an expert and
asked to list their own pros and
cons. The technique leads users to
engage in a more balanced
evaluation of the outcomes that
takes account of negative as well as
positive factors. This will reduce
undue optimism and help
consumers trade-off good and bad
aspects of outcomes.

Use of scenarios

This involves developing different
scenarios describing the range of
outcomes that may occur in a
particular legal situation such as
suing an employer or child custody.
Then the different options being
considered are evaluated in terms of
how well they would perform if the
scenario actually occurred. The
option with the best profile across
the scenarios is chosen.

This is potentially a useful
intervention that encourages
consumers to evaluate their actions
against a broad range of different
outcomes. This encourages
consumers to reflect on the
uncertainties about outcomes. It
seems unlikely that consumers
could create their own scenarios, so
experts may need to develop these
for particular legal situations.

Personal stories and

Narratives, testimonials, or

The evidence on whether stories

Methods to Support Consumers to Identify and Respond to Legal Problems. April 2014
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vignettes

anecdotes describing the
experiences of others making a
particular decision that is made
available to a person making a
similar decision

and vignettes are effective is very
mixed. We do not advocate using
this type of intervention until
research clarifies if and under what
circumstances this intervention is
effective.

Internet based support

Using the internet to present
information needed to make a
decision.

In healthcare, internet based
interventions are effective in that
they better prepare users for
decisions taken during a face-to-face
interaction with an expert. There is
to date no research indicating
whether internet based
interventions can improve the
decisions of people acting alone.

Passive vs active
interventions

Passive interventions simply present
information such as expert or peer
evaluations so are easy to use.
Interactive interventions ask
consumers to state their
preferences or needs and then
provide a set of ordered,
personalised recommendations.

Both interventions have the
potential to help legal services
consumers by helping them narrow
down viable options and presenting
the information needed to choose
between these options. However,
consumers are reluctant to use an
intervention that they cannot easily
integrate into their normal pattern
of behaviour. They are also reluctant
when they mistrust the motives of
those providing the intervention.

Expert Systems

Captures the knowledge and
experience of an expertin a
computer programme that is
available for general use so that
others can use it to make more
informed decisions.

At present Expert Systems do not
appear to have the potential to
support legal services consumers.
Existing systems have been designed
to support the performance of
professionals rather than the lay
public. They also tend to be too
narrowly focused for legal
situations.

Table 1. ‘Just in time’ interventions, how they are implemented and their potential for supporting

legal services consumers

Methods to Support Consumers to Identify and Respond to Legal Problems. April 2014 8
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This approach involves educating people about events that they may encounter in the future so that
they are more prepared to make an informed decision if and when these events occur. Table 2
summarises our review of work in the legal, financial and health domains. In all three domains the
review indicates that measures taken at the end of an intervention indicate some benefits in terms of
increased knowledge of the domain and the options that are available to solve problems. However,
there is little evidence to suggest that these interventions actually change future decision making i.e.
later when participants have the opportunity to apply the knowledge gained. This is generally true in
legal, financial and health domains. These findings are disappointing given the time and effort
expended in developing interventions in all three domains.

JUST IN CASE INTERVENTIONS

Domain Major findings Implications for legal services
interventions
Legal Limited number of interventions. Potentially very useful though there is
The ‘Law for Life’ programme has no evidence showing that
tested interventions with a strong programmes actually improve legal
underlying conceptual framework decisions taken later after the course
driving the content and a has finished.
commitment to evaluation.
Financial There have been many The lack of success of interventions
interventions designed to increase designed to increase financial
‘financial capability’. Reviews of this | capability suggests that increasing
work show that individuals with legal capability may be difficult.
higher capability actually make Simply providing relevant information
better financial decisions, but ‘just in a course, leaflet video or the like is
in case’ interventions are ineffective | highly unlikely to be sufficient to
at changing either. improve legal decisions taken later
after the course has finished.
Health There have been many ‘Just in case’ interventions that

interventions designed to support a
broad range of health and medical
issues. Research shows that simply
providing relevant information is
insufficient. To be effective
interventions need to take account
of a broad range of individual and
social factors.

simply present relevant legal
information are unlikely to improve
legal decision making. The health
research has identified individual and
social factors that need to be
identified and managed.

Table 2. ‘Just in case’ interventions across three domains, the major findings and their implications for

legal services consumers
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The review identified some of the factors that may limit the effectiveness of ‘just in case’ interventions
which, if managed effectively, may improve the outcomes of these interventions. These include:

Individual and social factors

Health research has identified a range of individual and social factors that need to be identified and
managed if ‘just in case’ interventions are to be successful. These include overcoming perceived
barriers when the desired action is thought to be unpleasant or time consuming, using cues to action
to trigger desired actions, building up feelings of self-efficacy and taking account of social influences
and social norms. Health research provides useful insights about how to incorporate these factors
into future legal services interventions.

Psychological factors at the point of choice

Research suggests that ‘just in case’ interventions need to be developed in ways that are sensitive to
how people use the information when actually making a decision later. This will involve identifying and
managing a broad range of factors including how much information to present, taking account of the
kinds of thinking people actually use at the point of choice and ensuring that the decision context does
not ‘nudge’ people in an unintended direction. At present little or no account is taken of these factors
when designing ‘just in case’ interventions.

Content of interventions

The content of most ’just in case’ interventions is based on what experts think consumers require
rather than what they actually need to make an informed choice. The mental models approach
provides a potential solution to this problem. It provides a method for identifying information deficits
in the public and ways of addressing these deficits. Future ‘just in case’ approaches designed to
support legal services consumers should be based on this approach.

Differences between objective and subjective knowledge

Interventions need to distinguish between objective knowledge i.e. factual information, and subjective
knowledge i.e. consumer’s own assessment of the amount of knowledge they have. Both can impact
on the effectiveness of an intervention so need to be both assessed and managed.

The factors reviewed above need to be taken in to account if ‘just in case’ interventions supporting
legal services consumers are to be effective

Evaluation of interventions

A major weakness with ‘just in time’ and ‘just in case’ approaches is a lack of clarity about how an
intervention should be evaluated to determine whether it actually leads to better decision making.
Many ‘just in time’ interventions are assumed to be effective because they lead people to make
decisions that are more in line with the rational model, yet their efficacy is rarely tested directly. Many
of the ‘just in case’ interventions measure knowledge about the situation and the available options
pre and post the intervention to show there has been an information gain, or use a reduction in
decision conflict and/or an increase in happiness to indicate effectiveness. All these measures have
severe limitations and none provides a ‘gold standard’ for assessing the effectiveness of an
intervention.

Those developing interventions need to be much more critical about the measures they are using and
should incorporate the views of users when developing and adopting evaluation measures.

Methods to Support Consumers to Identify and Respond to Legal Problems. April 2014 10
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2. Recommendations

We have the following recommendations for regulators and other organisations responsible for
supporting legal services consumers. These recommendations outline a number of directions for
future research and development activities designed to help consumers make better decisions:

Recommendation Activity

1. Increase our This involves working with groups of people drawn from the general
understanding of legal public to assess their decision support needs in legal settings using
services consumers’ critical incident analysis, in-depth interviewing and questionnaires i.e.

decision making needs. | what difficulties and problems do they have in specific legal situations
and which interventions are best suited to deal with these difficulties
and problems. This work should also explore the ways in which people
think about decision effectiveness in legal settings i.e. what from their
standpoint distinguishes a good from a bad decision, and use these
findings to develop better measures for evaluating the effectiveness of
future legal services interventions. Finally, the findings on how
consumers think about their legal problems can be used to guide the
marketing of decision support interventions in ways that motivate
people to use them.

2. Build, test and evaluate | This involves individual modules covering different aspects of the
a suite of ‘just in time’ decision process. The modules can be delivered on-line, on DVD, in
interventions designed written form in a pamphlet or using all three. The modules provide
to support the decisions | both a structured process to follow and the relevant legal information
taken by legal services where appropriate. The modules are designed to help those currently
consumers. dealing with a problem that may have a legal dimension. Work on
health interventions reviewed earlier in this report provides some
useful guidelines and principles for developing these interventions. The
suite could include the following kinds of modules:

e Module 1 ¢ Introduction: users need to be introduced to the
philosophy underlying the modules, key terms need to be
explained and they need instructions how to use the modules.

e Module 2 - Making sense of your problem: helping people to gain a
better understanding of their problem and any potential legal
aspects based on simple problem structuring interventions such as
checklists, decision trees and cognitive maps. Research is needed
to investigate the extent to which consumers can build their own
lists, trees and maps, or whether they should be given examples
drawn up by experts based on past cases, selecting those aspects
that are relevant to them. It will be helpful to draw on the
processes and procedures used in successful health interventions
to determine the best ways of presenting the relevant legal

Methods to Support Consumers to Identify and Respond to Legal Problems. April 2014 11
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information.

e Module 3 - Taking account of your values: helping people to
engage in value focused thinking by using value trees. This helps
them clarify their objectives so that the things that are important
to them drive the decision. Work is needed to determine the best
ways of helping people to: develop value trees e.g. whether they
should generate their own list of objectives or select from a pre-
determined set; use their objectives to drive their legal decision
making.

e Module 4 - Evaluating your options: helping people assess the
options derived in Module 2 in terms of the objectives derived
from Module 3. This could involve the use of qualitative decision
trees based on thinking about the pros and cons or determining
the good and bad aspects of each. It may be necessary to develop
new procedures e.g. a simple rating procedure that involves
scoring how each option does on each objective.

e Module 5 — Evaluating the uncertainties: Based on the modified
form of scenario planning described earlier. Work is needed to
determine how to develop appropriate scenarios for a particular
type of legal episode and to identify the best way of getting people
to rate how their proposed actions deal with each scenario.

Build, test and evaluate
a suite of ‘just in case’
interventions designed
to support the decisions
taken by legal services
consumers.

This involves a similar programme of work as outlined in
recommendation 2 above, but presented as a ‘just in case’
intervention. This involves developing a programme that provides
people with the skills and knowledge about how to make a decision
that they can draw on later should they have a decision problem that
has a legal aspect. The contents would be broadly similar to
recommendation 2, though the way of presenting the material would
need to be different to reflect a ‘just in case’ rather than a ‘just in time’
focus.

Investigate whether the
mental models
approach has the
potential to improve
‘just in case’
interventions in legal
settings.

The project should be based around one type of legal problem e.g.
divorce, and based on a comparison between two groups,
differentiated in terms of whether or not they received a mental
models based intervention. The evaluation of the intervention needs
to be broadly based and include measures taken some time after the
intervention not simply as it finishes.

Work with existing
providers to improve
‘just in case’
interventions in legal
settings.

A project that involves working with existing suppliers of ‘just in case’
interventions to evaluate and, where appropriate, change their current
provisions to take account of the issues and problems raised in this
report. This would include some consideration of ways of evaluating
the effectiveness of interventions.

Methods to Support Consumers to Identify and Respond to Legal Problems. April 2014 12




Linstock

communications

3. Introduction

The last 50 years have seen a sea-change in our understanding of how people make decisions. It was
previously assumed that people make decisions based on the rational economic model. This model
contends that people are aware of all the available options, have all the relevant information needed
to make a decision, including aspects relating to their own beliefs and values, and are able to evaluate
this information in order to choose the option that is best for them®. Recent research has challenged
this view, showing instead that people often rely on relatively simple forms of thinking®. This research
has identified two forms of thinking that people use when making decisions. In popular science the
distinction is often made between thinking based on ‘gut’ and ‘brain’ or ‘instinct’ and ‘reason’.

Academic researchers prefer to describe two systems of thinking, System 1 and System 2. System 1
thinking is quick, intuitive, requires little mental effort and is often based on affect i.e. how options
make people feel. System 2 thinking is analytical, deliberative and requires a good deal of mental
effort to implement. System 2 thinking can provide a more reasoned basis for making decisions and is
the kind of thinking necessary to make decisions in accordance with the rational model. However, this
form of thinking is often not how people make choices because: they have not learned the procedures
to follow to be rational; and/or they are unable or unwilling to commit the effort required to
implement this form of thinking. This means that many decisions, including those in a legal services
context, are underpinned by System 1 thinking. This form of thinking is functional since simplifying
allows complex problems to become tractable.

A recent review of the thinking underlying legal services decisions’ provided many examples of System
1 forms of thinking, indicating when and why they were likely to occur. An over-dependence on
System 1 thinking leaves consumers open to error and bias in their decision making and has led to
discussions about the need to help people make better decisions®. In our recent review® we suggested
that there was an urgent need to consider how procedures developed to help people make better
decisions in such contexts as health, finance and business could be applied to improve the decisions
taken by legal services consumers.

The primary purpose of this report is to review the latest research on these procedures and consider
whether they can be used to support decisions taken by legal services consumers. The review focuses
largely on peer-reviewed academic research, though we do review aspects of the grey literature
where relevant. Importantly, our review is informed by qualitative interviews with experts in legal
services and decision support.

We look closely at tools and decision aids for supporting and improving human decision making in
psychology, economics, management, marketing, health and medicine. This report focuses on tools
that are likely to be relevant for the legal sector, evaluating the appropriateness of these tools in
terms of their potential to support consumers in such decisional activities as:

! Wilkinson, N. & Klaes, M. (2012). An Introduction to Behavioral Economics. Basingstoke: Palgrave Macmillan

? Kahneman, D. (2011). Thinking Fast and Slow. London: Allen Lane.

*Maule A ) (2013) Understanding Decision Making in Legal Services: Lessons from Behavioral Economics. Report for Legal
Services Board

* French, S., Maule, J., & Papamichail, N. (2009) Decision Behaviour, Analysis and Support. Cambridge: Cambridge University
Press.

3 French, S., Maule, J., & Papamichail, N. (2009) op cit
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e Determining whether a problem they have has a legal solution.

e Identifying and evaluating the legal options that are available to them.

e Assessing how to handle the legal information and how to use it to determine the best course
of action to take.

We review published research on decision support techniques that are ‘just in time’, providing support
as a decision is actually being made; and ‘just in case’, which involves educating people about events
that they may meet in the future so that they are better prepared to make an informed decision when
these events occur. We provide recommendations about which techniques have the greatest potential
to support legal services consumers along with a discussion of why and how they may be appropriate.

The project aims are consistent with recommendations made by the Low Commission® established to
develop a strategy for the future provision of Social Welfare Law services. A number of the
Commission’s recommendations are relevant to the aims of this report. These are:

e Public legal education should be given higher priority, starting in schools and alongside
financial literacy. People should know their rights and how to get help.

e Courts and tribunals should review how they operate, in order to be more effective and
efficient, and to meet the needs of litigants with little or no support.

e The next Government should develop a National Strategy for Advice and Legal Support. This
should have all-party support and accompany the appointment of a Minister for Advice and
Legal Support based in MolJ, but with cross-departmental brief.

This review and our recommendations for future research will provide a basis for determining
whether and, if so, how these objectives may be met.

We begin this report by summarising research and practice on ‘just in time’ approaches. This is
followed by a review of ‘just in case’ approaches, a short review of definitions of good decision
making, the outcomes of the interviews and finally, a section on conclusions.

6 Tackling the Advice Deficit: A Strategy for Access to Advice and Legal Support on Social Welfare Law in England and Wales,
(2014). www.lowcommission.org.uk/
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just i1 n ti me’

4. Revi ew of research on

We begin this section by reviewing generic decision support procedures. These procedures have been
developed in ways that allow them to be applied across a broad range of different decision domains
such as health, finance and business. In the second half of the section we review ‘just in time’
procedures that are focused on supporting decision making in particular domains such as health,
medicine and consumer choice.

The initial developments in
decision support were built
around helping people make
decisions in ways that more
closely follow the rational
model.

4.1 Generic decision support

The initial developments in decision support were built around helping
people make decisions in ways that more closely follow the rational model.
A detailed description of the rational model lies outside the remit of this
report (see French et al for brief description’, or von Neumann &
Morgenstern® for the definitive account). Put simply, this approach assumes that all decisions can be
reduced to the same basic elements. These elements are illustrated in the following legal vignette:

Wesley has recently had an accident at work that has caused a lot of pain and absences from work. This
has had a negative impact on LesleyQa T A Y | Y OS &lesleyyt fbindt@sa khk dmpldyektd S ©
compensate for the losses and is currently deciding whether or not to take legal adviceQ ®

We use this vignette in the following sections to explain how key elements of decision theory play out
in legal settings. In doing so we recognise that in reality legal problems are very diverse and not
always about enforcing rights.

From a Decision Theory perspective Lesley’s decision can be described in the following terms (the
same terms would be used for a more complex decision problems — there would simply be more of
each element and we would need a larger piece of paper to include everything on one sheet!). From
this standpoint, this and indeed all decisions involve the elements illustrated in Figure 1:

S1: Win case with high S,: Win case with low S;: Lose case
compensation compensation
P1 P2 P3
A;. Lesley sues without A;S; A;S; A;S;
legal advice
A,. Lesley sues with A,S; A,S, A,S;
legal advice

Figure 1: Decision Analysis grid.

! French, S., Maule, J., & Papamichail, N. (2009) Decision Behaviour, Analysis and Support. op cit.
8von Neuman, J & Morgenstern, O (1953). Theory of games and economic behaviour. Princeton: Princeton University Press.
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e Alternatives — the actions that are available to the decision maker at the point of choice. In this
simple case we assume just two: Lesley sues without legal advice (A;), Lesley sues with legal advice
(A,). If other alternatives were being considered we would simply add them and denote them A;,
A,and so on.

e States of the World — the range of possible futures that may occur that can affect how the decision
turns out. In this case we assume three (though there may be others that could be added): Win
case with high compensation (S;), Win case with low compensation (S,), Lose Case (Ss).

e Outcomes — what Lesley receives when choosing a particular alternative and this is followed by a
particular state of the world. In this case there are six outcomes: Sue without legal advice and
then win the case with high compensation (A;S;), Sue without legal advice and then win the case
with low compensation A;S, ...... Seek legal advice and lose the case (A,S3).

e  Utilities — the value that Lesley places on each outcome. Clearly outcome A;S; is likely to have the
highest utility, with either A;S; or A,S; the lowest. However, differences between people in terms
of their values and goals mean that each outcome is likely to be evaluated differently by different
individuals. One of the strengths of Decision Analysis is that the outcomes are based on Lesley’s
own beliefs and values, hence maximising the value for Lesley. Another individual is likely to hold
different beliefs and values and these would drive the decision if it was their Decision Analysis.
However, if these beliefs and values are biased e.g. Lesley is unduly optimistic about the chances
of suing successfully, then these biased assessments will drive the decision (the rational economic
model assumes that people hold rational beliefs and values so this will not happen).

e Probabilities — the likelihood that a particular state of the world will

occur — that is the probability of winning with high compensation (p,), The rational or best course of
with low compensation (p,) or losing (ps). Lesley may determine these action for Lesley is to choose
probabilities from personal knowledge or experience, through the option associated with

researching the outcomes of past similar cases or by consulting experts. the highest subjective
expected utility (SEU), where

From this standpoint the rational or best course of action for Lesley is to the SEU of each option is
choose the option associated with the highest subjective expected utility determined by multiplying
(SEU), where the SEU of each option is determined by multiplying the the probability and utility for
probability and utility for each outcome”. each outcome.

For example, the SEU (Sue without legal advice) = (p1x A;S1) + (pox A1S;) + (pax A;S;)

It is worth noting at this stage that this problem can be represented in terms of a decision tree as well

as the grid presented in Fig 1. Figure 2 presents the current problem in the form of a decision tree.

Decision trees use squares to depict choice points, circles to depict uncertainties and ellipses to depict

outcomes. We evaluate the SEU of each action in the same way as above by asking people to evaluate:

e The utility of each outcome e.g. how would they value the outcome: suing without legal advice
and then winning high compensation (A;S,).

e The probabilities e.g. probability of winning high compensation if they were to sue without taking
legal advice.

e (Calculating the SEU of each option using the formula presented above.

o Choosing the option with the biggest SEU can be proven to be the best course of action for any decision maker who accepts
a number of axioms or assumptions. These assumptions are, on the surface, not contentious. For instance, one states that for
any pair of outcomes, O; and O,, people should either prefer O; to O,, or prefer O, to O; or be indifferent to the two! The
other axioms are similar and all are generally accepted as reasonable when people are given an opportunity to comment on
them. However, it is worth noting that in their actual behaviour people often violate these axioms, including the example
provided above.
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Win high compensation

AsS,
Sue without legal advice
Alsz
Als3
Win high compensation
A251
Sue with legal advice (\/ Win low compensation
AS,

\X Lose
AzS3

Figure 2: A decision tree depicting the Lesley’s ‘suing an employer’ problem.

It turns out that people find developing an appropriate set of choice options and evaluating utilities
and probabilities in this way quite difficult. In later sections we will outline briefly some methods for
helping people do this.

4.2 Decision Analysis

A prominent approach to helping individuals and organisations make better decisions is through
Decision Analysis™. This involves getting people to conceptualise their decision in terms of the
elements described in Section 4.1 above, calculating the SEU of each option and then recommending
that decision makers choose the option with the greatest SEU. In principle this looks simple, but in
practice people often have difficulty:

e Formulating the problem in terms of the structure described in Section 4.1 e.g. in the context of
the problem described earlier, can Lesley develop a representation of the problem in terms of this
structure and use it to guide the decision.

e Understanding their own values sufficiently well to allow them to accurately assess the utility of
the full range of outcomes e.g. can Lesley accurately assess the value of losing the case having
decided not to seek legal advice.

e Assessing the likelihoods (probabilities) that the different states of the world will occur e.g. does
Lesley have sufficient experience and knowledge to assess the likelihood of winning the case with
a high level of compensation.

e Undertaking the calculations necessary to work out the option with the greatest SEU.

10 Raiffa, H (1968) Decision analysis: Introductory lectures on choice under uncertainty. Reading MA: Addison Wesley.
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A key characteristic of the Decision Analysis approach is that it tries to guide decision makers rather
than prescribing exactly what they should think or do. It tries to help them evolve the critical
evaluations in ways that are consistent with rational theories, recognising that their preferences and
beliefs can change over the process i.e. they evolve over the process as the decision makers gains a
greater understanding of their own beliefs and value and their problem. Thus a key objective of
Decision Analysis is gaining a better understanding of the underlying problem rather than a focus on
simply choosing the best options.

Formal Decision Analysis involves developing complex quantitative models of the decision problem.
The models are explored and evaluated by the decision maker, leading to insights and a revision of
their understanding, and then to a revision of the models used. As part of this process, decision
makers often recognise, for instance, that their initial judgements were inappropriate and that, on
reflection, they would wish to change them. Thus, Decision Analysis involves an ongoing ‘discussion’
between the decision maker and the model. The process cycles until no new insights are found. This
process is called requisite modeling™ - the final model being requisite or sufficient for determining
how to resolve the decision faced. Thus a decision maker may engage in
deep analysis (System 2) as well as listening to their intuition (System 1) and
they keep reflecting and revising until no new insights are possible or there
is no time or resources to do any more analysis.

‘Value-focused thinking’ - the
idea that we should think
about what we want before
we think about how to

Decision Analysis is founded on the notion of ‘value-focused thinking’ - the . )
achieve it.

idea that we should think about what we want before we think about how
to achieve it. Keeney, one of the most influential thinkers in the field, makes
the point that all too often people conceptualise decision making as a
choice amongst alternatives. He argues that values are what we care
about so should be the driving force of our decision making™. From this
standpoint individuals and organisations should first decide what they
want and then figure out how to get it. Research indicates that people are
much more creative at generating choice options when asking themselves
‘what do | want’ rather than ‘what options are available to me’.

Implications

Decision Analysis has been applied mostly to solve major strategic problems in organisations and often
depends on experienced facilitators to help decision makers work through the various activities. This
means that it may be useful for supporting consumers in situations when they are working with a
facilitator e.g. pension decisions supported by a financial adviser trained in decision analysis, but not
appropriate for supporting legal services consumers having to make decisions by themselves.

Although this reduces the usefulness of Decision Analysis as a means of supporting decisions taken by
legal services consumers, there are a number of techniques used within this approach that can be
implemented more simply without the need for a facilitator. These techniques do have the potential
to support legal services consumers and are reviewed in the next section.

It is also worth noting that Decision Analysis underpins much of the work on the development of ‘just
in time’ support in health care and medicine reviewed later in Section 4.6.

1 Phillips, L. D. (1982) Requisite decision modelling: a case study. Journal of the Operational Research Society, 33, 303 —311.
12 Keeney, R. L. (1992) Value-focused thinking: A path to creative decision making. Harvard MA: Harvard University Press.
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Finally, the idea of ‘value-focused thinking’, which is central to Decision Analysis, is important in the
context of legal services decision making. It highlights the importance of helping decision makers to
think about their own values and use these to inform the decisions that they make. This will mean that
people are more likely to be satisfied with the decisions that they take since they are being driven by
thinking about what is important to them.

4.3 Decision Analysis Techniques

4.3.1 Problem formulation

Developing an appropriate understanding of the underlying problem is crucial for effective decision

making and for determining whether a problem has a legal solution. In our previous report we

reviewed research indicating that people have limited capacity for thinking, leading them to develop
relatively simple problem representations®’ i.e. they have a relatively simple understanding of their

underlying problem. Several decision aid techniques have been developed to help people build a

better understanding of their problem. These techniques work by:

e Allowing the decision maker to build up their understanding bit by bit on paper or in a computer
thereby overcoming capacity limitations associated with the amount a person can hold in their
‘mind’s eye’ at any one time i.e. it is difficult for a person to be developing their understanding of
a problem while they are also carrying out the evaluations necessary to determine whether that
understanding is adequate;

e Prompting the decision maker about the range of issues that need to be considered, thereby
overcoming the strong tendency to simplify the problem by focusing on just a subset of the
relevant information (often the subset that supports their initial views and prejudices™).

There are a number of different kinds of techniques available to help develop a better understanding
of a decision problem:

Brainstorming

The easiest way to begin formulating a problem is by brainstorming. For example, one may ask a
relatively simple question such as: ‘What are the issues and problems that are drawing my attention?’
In the first phase of brainstorming people generate responses to this kind of question without any
evaluation of these responses. It is often helpful to write each idea on a post-it so that during a later
stage the ideas can be grouped together into major themes. In a second stage these ideas are
synthesised to identify the major issues or problems and to identify possible courses of action to deal
with these issues and problems. Research on the effectiveness of brainstorming is mixed and there is
no guarantee that it will generate all the ideas that are necessary for effective decision making™. Also,
there is no generally agreed procedure for analysing the responses generated in the first stage of a
brainstorming session. It can, however, be explained simply and most people are able to complete the
activity appropriately.

Implications
Although brainstorming is easy to use and can be explained quite simply, it may be hard to analyse
and interpret the findings for those without experience of using the technique. However, it may be

3 Maule A J (2013) op cit
* Maule A J (2013) op cit
> Kerr, N. L. & Tindale, R. S. (2004) Group performance and decision making. Annual Review of Psychology, 55, 623 — 655.
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more appropriate when a problem involves a group of people e.g. a family or the owners of a firm,
since the technique may help the group develop a shared understanding of the problem in hand (this
is crucial if a decision is to be acceptable to all those involved). Overall this technique has the potential
to support legal services consumers to better understand their underlying problem but it is unclear
whether they would have the necessary legal knowledge to generate ideas that would help them with
the legal aspects of this problem. We believe this techniques may be of value when there are several
people involved in the decision — it will help them develop a shared understanding of the problem.

Checklists

Checklists are a relatively simple development of brainstorming where decision makers are prompted
by keywords which are designed to elicit ideas important to particular aspects of a decision that might
otherwise be overlooked. People generate their own ideas to these prompts and are then encouraged
to use this information when making a decision. There are many common examples of checklists, for

example:

swoTt

As illustrated in Figure 3, the words Strengths, Weaknesses, Opportunities, Threats are put on the top
line of each quadrant of a 2 x 2 table. The decision maker then undertakes a ‘mini-brainstorm’ by
generating and then writing down ideas relating to each heading in turn (if there is more than one
decision maker then they can either complete the grid together, or complete it separately and then
bring the two sets of ideas together).

Strengths Weaknesses
o X o X
o X e X
o X o X
Opportunities Threats

Figure 3: Quadrants of a SWOT analysis.

This checklist is useful since it reduces the tendency for decision makers to simply focus on the
positive aspects of the situation. In our earlier report we argued that people rely on confirmation
thinking that leads them to focus on information that supports their initial views and aspirations and
to ignore information that does not. SWOT tends to be used in strategic situations to help individuals
and organisations develop a broader understanding of their own situation and the threats and
opportunities in the environment around them.
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There is a raft of other checklists that have been developed to help individuals and organisations make
sense of problems that they face and consider which action is best to solve them e.g. PESTE, PESTEL,
CATWOE *°.

Implications

Existing checklists are used mostly to help individuals and organisations make strategic decisions. This
contrasts with the more tactical decision problems faced by legal services consumers. This means that
the checklists developed to date are of limited value as support for the decisions taken by these
consumers. However, we believe that developing legal services related checklists has the potential to
be useful to help legal services consumers. For example, checklists that highlight the key factors to be
taken into account when dealing with a particular type of legal services decision could be a useful way
of helping consumers to make more informed decisions. Lists that can be captured by simple
acronyms such as SWOT are likely to be particularly useful since they are remembered better so are
more likely to be accessible at the point of choice. Checklists have the potential to help consumers
take account of more of the key factors involved and to put these down on paper so that they can
refer to them throughout the decision process.

Lists also provide a way of dealing with difficulties in decision making raised during the interviews

described later in this report (Section 7). For example, one of the difficulties in decision making

identified by interviewees was the problem of managing too much information. Lists help to organise

this knowledge and make sure that it is available at the point of choice. A second problem was the

converse of this, where decision makers have insufficient information. Lists can overcome this by

specifying what should be taken in to account when making legal decisions and indicating where

consumers can find relevant information that the list highlights they do not

have (see Section 7.2.1 for a summary of interviewees’ comments on these We believe that legal services

two problems). Finally, lists can also provide consumers with a record of related lists are a very useful
their thinking that can be modified as the legal episode develops. This way of supporting legal
addresses a need identified by the interviewees — the importance of services consumers and is
supporting legal services decision making as if it is a journey over time worthy of further

rather than a single choice at one point (see Section 7.2.2). development.

We believe that legal services related lists are a very useful way of supporting legal services consumers
and is worthy of further development.

Trees and networks

Cognitive Maps

Cognitive maps provide a way of getting people to put down on paper how they think about their
problem, as well as the actions they can take and outcomes that may follow from these actions. There
are many different formulations and procedures for cognitive mapping. At its simplest people try to
capture their beliefs about the key factors that can affect the success or failure of a particular
decision. One way of doing this is by capturing causal relationships between key concepts.

We illustrate this in Figure 4 in terms of a slightly elaborated form of Lesley’s decision, described
earlier, about whether to sue an employer. In this version Lesley is deciding whether to ‘Sue’, ‘Not
Sue’ or to ‘Seek Legal Advice’.

16 French, S., Maule, J., & Papamichail, N. (2009) op cit
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Strength of
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Savings - Decision —> Don’t sue —_— ..

> resources \
Income ————— Take legal » Search for >

/ advice legalrep. | 77 |

|
Time Availability of

available —» legal services

Figure 4: Part of a cognitive map of Lesley’s decision whether to sue the employer.

By putting this representation down on paper (there is software available to
do this by computer) limitations in how much people can think about at one
time are overcome. Also, this procedure allows the decision maker to build
up their representation of the problem interactively over time dealing with
one aspect at a time. This leads to a much more elaborate understanding of
the problem.

However, it may be possible
for legal services
professionals to develop
cognitive maps of typical legal
situations and make these
available to consumers to
inform them about the

Implications . - _ _ . factors they need to take in
There is evidence showing that cognitive mapping can improve the quality of o0 account and evaluate

human decision making'’. However, people need training before they can when dealing with legal
use this technique effectively so it is unlikely that, in this form, it is useful for problems.
supporting the choices made by legal services consumers. Consumers are

unlikely to devote time and effort to acquiring the skills necessary to draw maps. However, it may be
possible for legal services professionals to develop cognitive maps of typical legal situations and make
these available to consumers to inform them about the factors they need to take in to account and
evaluate when dealing with legal problems. There has been no evaluation of whether cognitive maps
can be used in this way but in principle there would appear to be considerable potential. The
information provided could address consumers’ shortfalls in legal knowledge — a factor identified by
interviewees as a major problem for legal services consumers (Section 7.2.1). This technique may also
help consumers establish whether there is a legal dimension to their problem and/or whether they
should proceed with legal action themselves. However, further research is needed to test these
suggestions.

1 Hodgkinson, G. P., Bown, N. J., Maule, A. J., Glaister, K. W. & Pearman, A D. (1999). ‘Breaking the frame: An analysis of
strategic cognition and decision making under uncertainty’. Strategic Management Journal, 20, 977-985.
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Decision Trees
In section 4.1 we described decision trees and how to draw them. This technique can help decision
makers in three ways. First, it provides a better structure for calculating the rational course of action
(i.e. which option has the highest value SEU) than the simple decision grid illustrated in Figure 1.
Second, getting people to draw a decision tree is an effective way of helping them to develop a more
elaborate understanding of their problem in terms of the options that are available, the key
uncertainties and the range of possible outcomes that may occur having taken a particular action.
Building the tree and putting it down on paper allows for a much richer understanding than is possible
by holding this representation in conscious thinking alone. Third, a decision tree is a particularly useful
way of capturing the complications of dealing with embedded decisions e.g. deciding to seek legal
advice necessitates a second decision about whether or not to take the advice that is given.

To illustrate, in Figure 5 we reconsider Lesley’s problem about suing an employer for compensation
discussed earlier. Drawing a decision tree is likely to reveal some further factors that might otherwise
be overlooked when relying on conscious thinking alone. For example, one additional action that
should be considered is not suing at the outset of the episode. In addition, having taken legal advice,
the professional may advise the consumer to sue or not to sue. Having received this advice, a further
decision is needed about whether to take this advice or not. These additional aspects are hard to hold
in conscious thought but are captured very well in a decision tree, as indicated below in Figure 5.

Win high compensation

Sue . .
Win low compensation

v
N e

' Do not sue
L

Win high compensation

Sue /\/ Win low compensation

Advised to sue Lose

Not sue

Seek legal advice

Win high compensation

Sue (\/ Win low compensation

Lose

Advised not to sue

Not sue

Figure 5: An elaborated decision tree of the ‘suing the employer’ problem
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Implications

Getting people to capture their understanding of a decision problem in terms of a decision tree has

several advantages:

e The act of drawing helps a decision maker to elaborate their understanding of their problem,
developing a richer representation than they could manage if they had to hold this representation
in conscious thought alone.

e The final tree gives the decision maker a better understanding of the actions they can take, the
uncertainties surrounding these actions and the kinds of outcomes that may occur. This means
they are less likely to overlook good options or the risks associated with each action.

e The tree highlights the range of possible bad outcomes as well as good ones that can follow a
particular action. This provides a way of overcoming the optimism bias which can lead people to
be overly confident about the appropriateness of a particular action.

e It helps people anticipate future decisions e.g. if they decide to seek legal advice then they know
they must make a second decision about whether to follow that advice or not. People often dislike
being confronted by the need to resolve an unexpected decision.

Similar to other techniques reviewed in this section people need to be taught how to draw decision
trees and this involves them being able to distinguish between actions, uncertainties and outcomes.
Legal services consumers may be unwilling or unable to do this, so reducing the appeal or usefulness
of the technique.

However, there is also the possibility of giving people information about a There is evidence to suggest
particular legal situation structured in the form of a decision tree that when information is
developed by a legal services expert. There is evidence to suggest that structured around a decision
when information is structured around a decision tree people feel better tree people feel better
informed, better able to take a decision and more confident about it. In informed, better able to take
addition, they remember more of the information when given a memory a decision and more
test later'®. confident about it. In
addition, they remember
One of the interviewees highlighted the importance of treating a legal O Of the information
episode as a journey rather than a single decision (see Section 7.2.2); when given a memory test
decision trees support this well by highlighting the sequence of decisions later.

needed across an episode. Another interviewee indicated that decision
trees have already been used successfully in legal settings (see Section 7.2.3)

We believe that decision trees can be very useful as support for legal services decision making in such
situations as: people weighing up options about whether or not to take legal action and, if so, whether
to involve a legal services professional or go it alone. However, we need further research to:

e See whether it is possible to teach people to draw their own decision trees
e Assess the usefulness of giving consumers decision trees developed by experts.

1 Carrigan, N., Gardner P. H., Conner M., and Maule A. J. (2004). The impact of structuring information in a patient decision
aid. Psychology and Health, 19, 457-77.
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4.3.2 Assessing the utility of outcome

Having derived a generally acceptable problem structure, the next stage of decision analysis is to
evaluate the outcomes in terms of their utilities — that is the value to the decision maker of each
outcome. It turns out that people find this difficult, partly because they are often trying to satisfy
several different aspects that are in conflict i.e. more of one means less of another. For example, in
the case we have been considering above about suing an employer, Lesley might be trying to get the
best decision in terms of maximising financial compensation but also minimising the time needed to
resolve the problem and the amount of time family and work colleagues have to spend in court. These
are likely to be in conflict with more of one leading to less of the other.

It is essential that outcomes are evaluated in terms of all the aspects that are important for the
decision maker and that any trade-offs are resolved. The need to simplify thinking often leads people
to focus on just one or two of their value attributes, so choosing options that are bad in terms of the
others. This can lead to dissatisfaction with their decision in the future, often referred to as ‘post-
decisional regret’.

One way to help people take account of a broad range of relevant value attributes is to get them to
draw a value tree. This often begins by getting the decision maker(s) to brainstorm all the factors
surrounding a decision that are important to them (i.e. the factors that would distinguish a good
outcome from a bad one). The next step is to remove any duplication (saying the same thing using
different words) and then group them into categories.

For example, imagine that Lesley generated the following list of factors of importance when
considering whether or not to sue the employer:

e Maximising compensation

e Limiting involvement of family

e Limiting publicity

e Minimising legal costs

e Limiting involvement of work colleagues

e Time to resolve the case as short as possible

e Making the most money possible

e Limit personal attendance necessary at court

e Limit court attendance of family, friends and colleagues
e Not having to spend too long on the case

We can combine some of these because they seem to be different ways of saying the same thing e.g.
‘Limiting involvement of family’ and ‘Limit court attendance of family, friends and colleagues’. From
this we may construct the tree presented in Figure 6.
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Amount in compensation (100/25%)

Financial —
aspects I Legal costs (80/20%)

Family involvement (90/23%)

Publicity (20/5%)

_— Social  —
aspects
Colleague involvement (40/10%)
Length of case (60/15%)
Timing —

Time in courtroom (10/3%)

Figure 6: Value tree identifying key attributes for the decision whether to sue an employer

The value tree provides a way of summarising the value attributes that the decision maker needs to
take into account when assessing the outcomes that follow from taking a particular decision. At the
far left we have the primary value attribute — “to make a good decision’. This can be broken down into
three intermediate attributes, ‘financial aspects’, ‘social aspects’ and ‘timing’. These three can be
further broken down into the seven specific value attributes at the right hand of the tree. Evaluations
of the outcomes that may follow from taking decisions should be based on these seven attributes

It is important to recognise that it is highly likely that the specific attributes will not be equally
important to the decision maker. One way of dealing with this is to get the decision maker to rate the
importance of each attribute out of 100. The left-hand figures next to each objective illustrate the
kinds of ratings Lesley might give (though each person will produce different ratings).

The relative weighting for each specific objective is derived by expressing the rating of the objective
over the sum of all ratings. These are expressed as percentages and are the right hand figures in bold
in the brackets). So the relative weighting given by Lesley for the first attribute is 25% (100/400). The
value tree in Fig 6 indicates that when evaluating possible outcomes Lesley should give most weight to
issues around ‘amount in compensation’, ‘legal costs’ and ‘family involvement’ and least weight to
‘publicity’ and ‘time in courtroom’.

While the numbers are very approximate, the act of completing a value tree and weighing importance
forces the decision maker to think carefully about what is important i.e. value focused thinking. This
means that what is important to them will figure much more strongly in the final decision taken.
Without this aid people often choose without understanding their priorities, let alone using these
priorities to inform their decision.
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Implications
The need to simplify thinking leads people to overlook their objectives. That is, they fail to recognise
what is important to them and what they want to achieve from a situation so do not take account of
these priorities when choosing between options. This seems particularly likely to occur in legal
services decision making given that legal problems are often complex, with outcomes that can be
evaluated in different ways. The academic interviewees suggested that an important advantage of
decisions aids such as value trees is that they get people to focus on their objectives and in doing so
increase the chances that people choose the best option for them (see Section 7.2.3).

Value trees provide an excellent way of helping people make better decisions. However, people may
be unwilling or unable to learn how to draw a tree, even though this is comparatively simple. One way
around this problem is to develop a generic tree of the typical objectives consumers have in particular
legal situations (this could be derived by prior research based on interviews and questionnaires). The
tree may be presented and consumers asked first to identify which aspects are important to them,
rate those they have identified and then be given advice about how to incorporate these priorities
into their decision making. This would be very easy to implement. We believe this is a feasible and
useful way of helping people to think about their values (what they want to get out of a decision) and
getting them to take these into account when making legal services decisions.

4.3.3 Assessing the probability of outcomes

It is crucial that decision makers take account of how likely outcomes are, as well as the value of those
outcomes. For example, let us consider Lesley’s problem described earlier. It is no good Lesley
choosing to sue without legal advice on the basis that it can lead to the best outcome (being
successful and receiving a high level of compensation). It is also necessary to take account of how
likely this is to occur. If it is very unlikely then it may be better to choose another option. In our
previous report we outlined research showing that legal services consumers may use a number of
simplifying heuristics (System 1 thinking) when assessing the likelihoods of things happening in the
future®. For example, people may overestimate the likelihood of outcomes linked to previous
memorable cases e.g. a celebrity winning a compensation case may be recalled so leading to a more
positive assessment of their own chances of winning.

Decision Analysis has developed procedures to help decision makers derive the probabilities of each
possible outcome. These are often based on people choosing between gambles involving different
likelihoods of winning and losing various amounts of money. They have been used with groups of
individuals who have considerable experience of the decision domain so are likely to have relevant
knowledge to draw on when making these assessments. However, these procedures are complicated
and usually involve working closely with an experienced facilitator®. One of the academic
interviewees indicated that people often find it difficult to assess risk and probability, particularly if it
involves using numbers (see Section 7.2.4). Where these methods have been used in applied settings
such as medicine (see Section 4.6) they depend on decision makers working face-to-face with
facilitators. This makes these procedures of limited value for supporting legal services decision
making.

¥ Maule A ) (2013) op cit
20 French, S., Maule, J., & Papamichail, N. (2009) op cit Chapter 8.
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Implications
Existing Decision Analysis methods for helping people assess the probabilities of outcomes are unlikely
to be appropriate for supporting decisions taken by consumers of legal services. Yet helping them to
take account of the likelihoods of each possible outcome occurring is crucial for effective decision
making. We tentatively propose the development of some new approaches:

e Using the approach outlined earlier based on Checklists (Section 4.3.1). This would involve listing
some of the key uncertainties surrounding legal episodes and getting people to write down how
these might resolve in their situation and how this should affect their evaluations.

e Aggregating outcomes from groupings of past cases to indicate approximately how often
particular outcomes occur and some of the factors that are known to increase or decrease the
likelihood of these outcomes. For this approach to work it would be necessary to find an
appropriate way of grouping previous legal cases e.g. industrial accidents, divorce, neighbour
disputes, and then to identify the key actions available, possible outcomes and how likely each is
to occur. These likelihoods would have to be presented in a sensitive way to convey the range of
likelihoods rather than a single fixed probability. There is a body of work that has identified the
best ways of communicating probability and risk that can help to identify sensitive ways of
supporting this activity*'.

4.3.4 Other Decision Analysis related aids

The techniques reviewed earlier in this section have been used primarily for implementing Decision
Analysis. Some of these techniques have been further developed to make them more accessible as
aids in their own right, making them useful for more everyday decision making. We review some of
these aids next.

Positives and Negatives

Perhaps the earliest form of decision aiding, dating back to the 17" century, is the suggestion that the
decision maker lists the available options and next to these in two columns, write down the
advantages and disadvantages of each. A famous version of this approach was that used by Charles
Darwin to decide whether or not to marry! This is illustrated in Figure 7.

2 Bruine de Bruin, W., & Bostrom, A. (2013). Assessing what to address in science communication. Proceedings of the
National Academy of Sciences, 110, 14062-14068.
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Pros and Cons of Marriage

Marry

Children (if it please God)
Constant companion (& friend in old age) who
will feel interested in one

Object to be beloved & played with

Better than a dog anyhow
Home, & someone to take care of house
Charms of music & female chit-chat

These things good for one’s health-but terrible
loss of time

My God, it is intolerable to think of spending
one’s whole life, like a neuter bee, working,
working, & nothing after all-No, no, won’t do

Imagine living all one’s day solitary in smoky
dirty London House

Only picture to yourself a nice soft wife on a
sofa with good fire & books & music perhaps

Compare this vision with the dingy reality of
Grt. Marlbro’ St.

Written in Dar win's

Not Marry

No children (no second life), no one to care for
one in old age

What is the use of working without sympathy
from near and dear friends

Who are near & dear friends to the old, except
relatives

Freedom to go where one liked
Choice of Society & little of it
Conversation of clever men at clubs

Not forced to visit relatives & bend in every
trifle

To have the expense & anxiety of children
Perhaps quarreling

Loss of Time

Cannot read in the evenings

Fatness & idleness

Anxiety & responsibility

Less money for books etc.

If many children forced to gain one’s bread
(But then it is very bad for one’s health to work
too much)

Perhaps my wife won’t like London; then the
sentence is banishment & degradation into
indolent, idle fool

Figure 7: The pros and cons of marriage developed by Charles Darwin
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Qualitative Decision Trees
This technique involves decision trees that are either drawn by the decision maker or provided to
them by experts. The decision maker looks at each outcome in turn (the right-hand endpoint of each
branch) and is asked to list the pros and cons of being in that position. This encourages people to
engage in a more balanced evaluation of the outcomes that follow a particular decision, taking
account of negative as well as positive factors. The advantage is that they can describe these
outcomes straightforwardly in their own terms. Having derived the pros and cons for each outcome,
decision makers are expected to then think through the tree and refer to this information when

making the decision.

Win high compensation

Sue without legal advice Win low compensation

Lose

Win high compensation

Seek legal advice Win low compensation

Lose

g

Figure 8: A qualitative decision tree for the suing for compensation problem

Implications

The two techniques reviewed in this section are simple to use. Also, by getting people to focus on
negative as well as positive aspects of the outcomes, the techniques reduce the tendency for people
to focus on positive aspects alone - a bias that leads people to be too optimistic about the positive
outcomes that follow from choosing particular options. In addition, both techniques have the
potential to overcome a key factor that interviewees thought limited the effectiveness of decisions
taken by legal services consumers — being able to trade off the good and bad aspects of the possible
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outcomes that may follow from choosing an option (see Section 7.2.1). Consumers could use these
techniques in two ways — given instructions on how to construct their own list and tree and how to fill
in key sections, or provided with a structure and asked to fill in key sections from their own
standpoint.

There are two possible drawbacks with these techniques that need to be managed. First, our
interviewees thought that getting people to reflect on negatives as well as positives was likely to
increase decision conflict which, in turn, could lead to prevarication or a failure to act at all (see
Section 7.2.4). However, this can be countered by research indicating that conflict declines over time
when decision makers use decision aids but increases over time without decision aids. Overall we
suggest that developers of decision aids that support legal services consumers need to evaluate the
impact of their interventions on decision conflict and find ways to minimise any detrimental effects
due to prevarication. Second, both techniques fail to take account of the probabilities of outcomes,
though it may be possible to add this in.

Despite these drawbacks we believe that these relative simple techniques could be adapted to the
legal services context.

4.4 Other Decision Aids

Decision Analysis assumes that the key elements of a decision can be modeled and resolved
guantitatively. In some cases this may not possible. Problems with the quantitative aspects of Decision
Analysis have led to the development of more qualitative decision aids. In the next section we
illustrate one of these, Scenario Planning, and then consider whether it has any potential to help
support consumers of legal services.

4.4.1 Scenario Planning

Scenario planning provides an alternative procedure when it is deemed impossible or inappropriate to
use quantitatively based decision support®. The procedure is used mostly by organisations wanting to
engage in strategic planning and decision making where the outcomes of interest are so far in the
future that it is impossible to quantify their likelihood of occurring. The procedure is based on the idea
that individuals and organisations can be helped to develop a number of scenarios that capture how
the future might pan out by the end of a planning cycle (often five years). These scenarios are
descriptions presented in terms of the relevant factors for those involved.

For example, for an organisation trying to decide between different corporate strategies for the next
five years, key decision makers can be helped to develop different descriptions of the way the world
might look at the end of this period. These descriptions could be presented in terms of such factors as
product innovation, market changes, competitor actions, the state of the economy and the like. Key
decision makers are then asked to imagine a situation where all these factors turn out badly e.g. low
product innovation, reduction in demand for their products, strong competitor activity, and a
depressed economy. They are asked to imagine a second situation where they turn out well e.g. high
product innovation, increase in demand for products, weak competitor activity, and a buoyant
economy. And a third situation where these factors continue on trend. These will then provide the
basis for developing and describing three different futures, each embellished by group discussion. The
group is then invited to develop other scenarios that capture mixtures of good and bad aspects. It is

2 \an der Heijden, K. (1996). Scenarios: The art of strategic conversation. Chichester: Wiley.
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not claimed that any one of these scenarios will actually occur. Rather, by
developing a diverse set of scenarios it is presumed that the future will
unfold somewhere in the space occupied by this diverse set.

Next, the decision maker evaluates the different actions they are considering
in terms of how good or bad they would be if the scenario turned out to be

true in five years e.g. how good or bad would ‘investing heavily’ now turn out
in five years if Scenario 1 occurred. This evaluation can be very simple using either one, two or three
‘+’ or *-‘. Figure 9 illustrates one possible set of evaluations. This shows that Action 1 does really well
for first two scenarios but very badly for the other three.

Scenario 1

Scenario 2

Scenario 3

Scenario 4

Linstock
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By developing a diverse set of
scenarios it is presumed that
the future will unfold
somewhere in the space
occupied by this diverse set.

Scenario 5

Possible Action 1:

Invest heavily

+++

+4++

Possible Action 2:

Slim down

++

Possible Action 3:

Business as usual

++

++

Figure 9: Evaluation of the three possible actions in terms of how well they do for each of five
scenarios

Armed with this evaluation the decision maker(s) can consider whether any of the actions could be
modified in a way that improves the profile across the scenarios i.e. increase the positivity and /or
reduce the negativity. Then, decision makers choose on the basis of these evaluations. One method
for choosing is based on the idea of ‘robustness’ - choose the action that deals best with the range of
outcomes that might occur (given that you are not in a position to identify the relative likelihoods of
these outcomes). In this case one might choose Action 2 (more positives and fewer negatives) and in
doing so think about how you would manage the negatives (associated with Scenarios 4 and 5) should
they occur.

Implications

Scenario Planning is a useful technique that helps decision makers take account of uncertainties about
outcomes in situations where it is difficult to specify these quantitatively. It can be used by people
who are not very numerate and the process is relatively easy to implement. The technique may have
considerable potential given that our interviewees indicated that legal services consumers have
difficulty dealing with the uncertainties about what may happen following the choice of a particular
legal option (see Section 7.2.1). In addition, the technique encourages people to consider the broader
implications of their actions and how these will pan out over time — an idea that resonates well with
interviewees suggestions that it is useful to think in terms of client journeys associated with solutions
of legal problems and to build advice and support around these journeys (see Section 7.2.2). Another
advantage of the technique is that it encourages people to think about how they would manage
negative outcomes and what they can do now to reduce the negative impact if and when they occur.
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Although it seems unlikely that consumers would have the time or

knowledge to build appropriate legal services scenarios themselves, it does It does seem possible that,
seem possible that, for any particular area of the law, experts might be able for any particular area of the
to develop reasonably accurate scenarios. law, experts might be able to

develop reasonably accurate
For example, in the context of Lesley’s problem about whether or not to sue scenarios.

an employer, it may be possible for legal experts to develop likely scenarios

describing different ways that the legal episode might end. Then, having read and understood these
scenarios Lesley might rate each action being considered across each scenario in the way described
above. This will not only help Lesley to evaluate which is likely to be the most robust course of action
i.e. the one with the best profile across the scenarios, but also may help Lesley to think about
modifying some actions so as to get a more positive profile across these scenarios.

We believe that a modified form of Scenario Planning will prove useful in legal services settings e.g.
when consumers are weighing up whether to take legal action with or without the support of a legal
services professional. However, research is need to see whether it is possible for experts to generate
plausible scenarios and whether consumers can use these effectively when evaluating their own legal
decisions

4.5 Conclusions

This section has reviewed a range of techniques designed to help decision makers carry out activities
thought to be crucial for effective decision making. They help decision makers structure problems fully
and evaluate options in terms of the probabilities and values associated with particular outcomes. As
indicated earlier, completing a full Decision Analysis involves working with an analyst to go through a
broad range of techniques; this usually takes time to administer and evaluate. This makes the
approach inappropriate for supporting legal services consumers. However, some of the techniques
used in Decision Analysis have the potential to be used to support legal services consumers. In
particular we have suggested that:

e Checklists may be developed that prompt the factors that consumers need to think about when
determining whether their problem can be solved legally and / or choosing between different
legal options. These are likely to be more effective if they can be built around memorable
acronyms.

e Decision trees can be used both as ways of helping consumers structure their problems and for
evaluating the different courses of action available to them. If people have difficulty drawing trees
themselves then it should be possible to give them trees constructed by experts in particular
aspects of the law. In both cases these trees will guide consumers’ thinking and help them
evaluate the different options available to them.

e Where legal problems involve more than one person, these individuals can use brainstorming as a
means of developing a common understanding of the problem and how to solve it.

e Cognitive maps of particular legal episodes can be developed that help people gain a better
understanding of the range of factors that can affect their decisions about legal matters and the
outcomes associated with these decisions.

e To ensure that legal services consumers take decisions that reflect their values and objectives i.e.
value-focused thinking, they can be presented with relevant value trees constructed by experts.
These trees will remind them of the factors that need to be considered and they can assess the
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importance of these so that the decision they take is influenced by factors that are of importance
to them.

e Getting people to assess and then utilise the probabilities associated with the occurrence of
decision outcomes is difficult yet crucial for effective decision making. The only solution we have is
in terms of Scenario Planning. This can provide a useful way of getting consumers to choose
between options when there are uncertainties about the outcomes, particularly where these
uncertainties are difficult to assess.

e Simple qualitative techniques such as listing the likely advantages and disadvantages of the
different actions may be useful, but do not have the flexibility to cover all the key aspects of legal
decisions.

4.6 Domain specific decision support

In this section and the next we review domain specific decision support designed to help decision
makers in specific situations such as choosing which of two medical treatments to have or which
computer to buy. By far the most prolific area of domain specific decision aiding is in health and
medicine and this work is reviewed next.

4.6.1 Decision Support in Health and Medicine

Most decision aids in health and medicine have been developed by drawing on the principles of
Decision Analysis discussed earlier. The extensive science base underpinning medicine means that the
options available to deal with health problems are reasonably well known, as are the different
outcomes from implementing these options and the likelihoods with which these outcomes occur. In
addition, Decision Analysis is quantitative and is underpinned by a strong body of academic research
so complements the strong commitment to evidence-based treatment in health and medicine.

The vast majority of decision support in this area has been developed around patient decision aids
(PtDAs). These provide evidence-based information to help people make better health decisions. They
are developed in situations where there is more than one reasonable option. They usually involve one
or more of the following: leaflets or booklets, computer programmes, DVDs or interactive tools for use
online or in the clinic. Some aids include extensive information and filmed interviews to explain
options and outcome probabilities. Others use Decision Analytic tools such as decision trees to help
patients evaluate options and deal with difficult trade-offs. In addition, some use face-to-face
discussions in combination with written material.

All PtDAs aim to present outcomes, risks and uncertainties in a clear, comprehensible, scientifically
valid and unbiased manner to help people make personally relevant value-based decisions?. They are
designed to help people make informed choices based on accurate information about the advantages
and disadvantages of the available options and their consequences, evaluated in accordance with the
person’s beliefs and values (i.e. value-focused thinking). Taking account of a person’s beliefs and
values is necessary because there will be differences between patients in terms of how they value
particular outcomes. For example, there is a good deal of variation between men in their evaluation of
the possibility of impotence or incontinence when assessing different treatments for prostate
cancer®.

23 o .

http://ipdas.ohri.ca/resources.html
2 Ubel, P (2013) Beyond comprehension: Figuring out whether decision aids improve people’s decisions. In E Shafir (Ed). The
behavioural foundations of public policy. Princeton, NJ: Princeton University Press.
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PtDAs can be distinguished from other forms of health education support in that they focus explicitly
on a particular health issue and provide information about options and their outcomes to use while
making a decision to deal with the issue. These interventions are used at or near to the point when
the decision needs to be taken, making them ‘just in time’ rather than ‘just in case’.

In 1999 two reviews? *evaluated over 20,000 articles on PtDAs. Since that time there have been
many more published articles. However, most articles present research evaluating the efficacy of one
particular decision aid, often developed and evaluated in a single narrow context. In reality their
utilisation outside the somewhat limited confines of the research context is disappointingly low?’. In
addition, the quality and content of interventions vary hugely and sometimes the information is
presented with little regard for established principles for effective communication®®. In the next
section we outline some of the key characteristics of PtDAs then briefly describe an example.

Characteristics of PtDAs

Although the specific aims of different PtDAs and the types of support provided vary, in general they:

e Provide evidence-based information about the relevant health condition; the available options;
the benefits, harms and probabilities associated with each outcome; and any scientific
uncertainties.

e Help patients to recognise their own values and clarify these, either implicitly or explicitly; help
patients to assess the value they place on the benefits, harms, and scientific uncertainties. To
accomplish this, strategies that may be included in the decision aid are: describing the options and
their possible outcomes in enough detail that patients can imagine what it is like to experience the
physical, emotional, and social effects; and guiding patients to consider which benefits and harms
are most important to them.

e Provide structured guidance about the steps to follow when making the decision. Most often
Decision Analysis (described earlier in Section 4.1) provides the basis for determining the steps
involved.

It has not been possible to classify PtDAs into distinctive groups given the huge diversity in both aims
and procedures. Instead of a classification we provide a detailed description of one PtDA in order to
illustrate in greater detail some of the key characteristics.

Facilitating Informed Decisions about Prenatal Diagnosis®

Pregnant women have an important decision to make about whether to take a test to see whether
their unborn child has Down’s syndrome. This is a difficult decision fraught with worries and
uncertainties due to: the increased risk of miscarriage associated with having the test itself; the likely
future feelings about the different outcomes; and the uncertainty about the action to be taken on
receiving a positive test result i.e. continue with the pregnancy or elect to have an abortion. Helping

% Bekker H, Thornton JG, Airey CM, Connelly JB, Hewison J, Lilleyman J, Maule, A J et al. (1999) Informed decision making: an
annotated bibliography and systematic review. UK: NHS R&D; 1999, Health Technology Assessment Number 3.

%6 o’Connor AM, Rostom A, Fiset V, Tetroe J, Entwistle V, Llewellyn-Thomas H, et al. (1999) Decision aids for patients facing
health treatment or screening decisions:a systematic review. British Medical Journal, 319:731-4.

z Le'gare’ F, Ratte S, Gravel K, Graham ID. (2008) Barriers and facilitators to implementing shared decision-making in clinical
practice: update of a systematic review of health professionals’ perceptions. Patient Education and Counselling, 73:526-35.
8 0’Connor AM, Bennett CL, Stacey D, Barry M, Col NF, Eden K, et al. (2009) Decisions aids for people facing health treatment
or screening decisions (review). The Cochrane Collaboration.

» Bekker, H. L., Hewison, & Thornton, J. G. (2004) Applying decision analysis to facilitate informed decision making about
prenatal diagnosis for Down syndrome: a randomised controlled trial. Prenatal Diagnosis, 24, 265 — 275.
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women to make an informed choice has been a key policy objective, given that research has revealed
a range of factors that can reduce the quality of this decision e.g. incomplete information about the
medical facts, varying levels of knowledge about the different options and not fully evaluating the
advantages and disadvantages of the available options. There are also large differences between
women in their underlying values. Women differ greatly in terms of how they would value having a
child with Down’s syndrome — for some it would be a disaster, for others a problem that they would
be relatively happy to deal with®.

A PtDA was developed to support women to make this decision. In addition to the normal counselling
women received a decision aid based on two procedures:

e Adecision tree representing the options and their consequences. This is illustrated in Figure 10
below

Healthy baby
— at birth

No
—— diagnostic
test

Miscarriage

"’

Baby with Down’s
syndrome at birth

Decision

(

Healthy baby
at 20 weeks

(

Diagnostic
test

Miscarriage

Baby with Down’s Continue pregnancy
syndrome at *

20 weeks
+

Decision .
Terminate pregnancy

!

Figure 10: A decision tree for pre-natal diagnosis.

* This further emphasises the importance of value-focused thinking
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e A utility elicitation procedure for getting women to indicate how they would evaluate the different
outcomes. These evaluations were derived by finding the balance point between the burden of
having a child with Down’s syndrome and that of pregnancy termination. This was determined by
showing a picture of a woman in front of two doors, one labelled ‘Continue Pregnancy’ the other
‘Terminate Pregnancy’. With this picture in front of them, women were asked the following
question: “If we told you the chance of your baby having Down’s syndrome was fifty percent, and
the chance of the baby not having Down’s syndrome was fifty per cent, would you choose to carry
on with or terminate the pregnancy?” This question was repeated while varying the likelihoods
until women were unable to answer because they were indifferent between the two options. The
resulting ‘level of indifference’ was used as the utility figure.

This PtDA is typical of many used to facilitate the decisions made by patients. In the most recent
systematic review’" the overall impact of PtDAs was considered in terms of criteria involving decision
attributes, criteria involving decision process and secondary outcomes:

Criteria involving decision attributes: Overall, research indicates that people given decision aids
generally perform better than those given the usual care interventions in terms of their knowledge
about their medical situation and the options available to deal with it. When the aid provides
probabilities about the likelihoods of particular outcomes associated with each treatment option,
patients’ assessments of the risk are generally more accurate, particularly when these probabilities are
expressed in numbers rather than words. For those aids that include activities to help patients clarify
their values e.g. ask men explicitly about how they would value incontinence or impotence when
making choices about prostate cancer, people are more likely to draw on their values when making
the decision.

Criteria involving decision process: Compared to those provided with the usual care, people using
PtDAs reveal less decisional conflict. This is expressed in terms of feeling more informed about the
decision they have to take and about how to incorporate their own values in this decision. They are
also: more involved in the decisions; less likely to remain passive (simply follow what the doctor says);
and less likely to be remain undecided (defer making a decision at all). There is also some evidence to
suggest those exposed to PtDAs are more satisfied with their decision.

Secondary outcomes: There is evidence suggesting that PtDAs affect the choices people make though
this is not always the case. Where there is a change, the PtDA often reduces the tendency to choose a
strong intervention. For example, the review indicated that patients are less likely to choose invasive
surgery in favour of more conservative medical options. The evidence is rather mixed in terms of
whether decision aids reduce anxiety; increase adherence to the chosen option; improves patient-
practitioner communication. The findings are also mixed when comparing the effectiveness of aids
across populations differing in terms of culture and other key characteristics. Little is known about the
degree of detail that decision aids need to maximise their effectiveness.

Implications

Research on PtDAs shows ‘just in time’ interventions can be effective in that they lead people to adopt
a better decision process — a change thought to increase the likelihood of a good outcome. In addition,
research shows that the benefits of using a PtDA, measured in terms of happiness with the decision

3L 0’Connor AM, Bennett CL, Stacey D, Barry M, Col NF, Eden K, et al. (2009).Decisions aids for people facing health
treatment or screening decisions. The Cochrane Collaboration;
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taken, are still present a year after the decision was actually taken®?. We may conclude from these

findings that ‘just in time’ interventions are also likely to be effective in legal settings. For example,

PtDAs address some of the problems in decision making identified by our interviewees as needing

support in legal settings - they provide information necessary to make the decision, provide a

structure to follow to help process the information and allow people to reflect on and use their own

values when choosing between options (See Sections 7.2.1 and 7.2.2)

However, there are some caveats to these conclusions:

e There are crucial differences between the two contexts. In health, the options available to deal
with a situation are relatively clear cut and there is a body of scientific information to help
evaluate these options and to assess the likelihood of success associated with each. This is not
necessarily the case in legal situations so it is important to undertake research to evaluate
whether procedures underlying PtDAs work as effectively in the legal services context.

e PtDAs are complex and usually depend on an experienced analyst working with the user to help
them understand what is required. This suggests that we should be cautious when using this work
to inform the development of interventions designed to support legal services consumers.

e There is still considerable disagreement how best to assess whether or not an intervention is
effective. We discuss this issue in greater detail later in Section 6 of this report.

4.6.2 Other decision support issues in medicine and healthcare
Although most decision aiding in healthcare /medicine is underpinned by Decision Analysis, there are
some other aspects of this work that is of relevance to this review.

The use of personal stories to aid health decisions

Personal stories are narratives, testimonials, or anecdotes describing the experiences of others making
a particular decision that is made available to a person currently making a similar decision. These
stories are often presented as additions to existing PtDAs of the kind reviewed in the previous section.
The narrative usually tells the story of someone facing a problem similar to the user and includes
information about such factors as the sequence of events likely to occur, the actions taken and
emotions experienced by the person. There is evidence suggesting that narratives provide emotional
and social information that help patients understand better their predicament®, cope with treatment
regimes and interact more effectively with healthcare systems**. However, there is very limited
evidence that narratives actually improve health care decisions®. Indeed there is currently a strong
groundswell suggesting that these narratives can either lead the user to blindly do what the person in
the narrative does without thinking about their own situation or reject the information because the
person in the story is seen as different to them thereby rendering the story as irrelevant®®.

32 Vodermaier, A; Caspari, C; Wang, L; Koehm, ; Ditsch, N; Untch, M. (2011) How and for whom are decision aids effective?
Long-term psychological outcome of a randomized controlled trial in women with newly diagnosed breast cancer. Health
Psychology. 30, 12-19.

3 Greenhalgh T, Hurwitz B: Narrative based medicine: Why study narrative. British Medical Journal. 1999; 318:48-50.

* Entwistle VA, France EF, Wyke S, Jepson R, Hunt K, Ziebland S, Thompson A: How information about other people’s
personal experiences can help with healthcare decision-making: a qualitative study. Patient Education and Counselling. 2011;
85 (3): €291-8.

» Khangura S, Bennett C, Stacey D, O’Connor AM: Personal stories in publicly available patient decision aids. Patient
Education and Counseling. 2008; 73: 456—464.

36 Bekker, H. L,. Winterbottom A. E., Butow P., Dillard A. J., Feldman-Stewart D, Fowler, F. J, Jibaja-Weiss, M. L., Victoria A
Shaffer V. A. & Volk, R. J (Submitted for publication). Do personal stories make patient decision aids more effective? A critical
review of theory and evidence.
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Implications
The research suggests that we should be very cautious about using narratives for supporting legal
services consumers. The research on the effectiveness of this approach in health and medical contexts
is very mixed showing that it can, on occasions, lead to worse rather than better decision making. This
conclusion is supported by comments made by the academic interviewees, though some professionals
thought narratives were useful (see Section 7.2.7).

Computer and internet based medical decision support

The shortage of professional staff and a challenging economic climate are forcing healthcare
organisations to seek more efficient ways of providing medical support and education®’. To meet
these demands, organisations have started to offer computer and internet based support. The
information provided is underpinned by current scientific knowledge and best medical practice. A
recent review of computer and internet based support has argued that although these systems are
generally available (akin to ‘just in case’ interventions), they are used largely at the time people need
to make key decisions, so more akin to a ‘just in time’ intervention®®. This approach has been applied
to many different medical and health problems. For example, in a recent review of work on prostate
cancer® different kinds of computer and internet support were identified. Most actively engage with
users to help them learn more about their medical condition and how to deal with it. The nature of
this engagement varies e.g. in one study a patient could engage in a virtual dialogue with a virtual
doctor providing comprehensive and reliable information™.

Generally, prostate cancer patients found the programmes beneficial. Patients using the programmes
looked most for information about their disease, treatment options and side effects. There was some
evidence to suggest that patients were more knowledgeable about the disease and their treatment
options after interacting with the decision aid. This allowed them to speak more effectively with their
doctors. Patients also felt more empowered and better able to make key decisions. They also revealed
better understanding of the recommended treatment options and were better prepared to discuss
these with their doctors. Easy access to the internet and the helpfulness of the programme were
important for patients. The programmes gave patients a sense of having the ability to deal with their
disease by providing information which led to informed decision making.

Implications

This section has demonstrated that the internet can be used effectively to support medical and health
related decisions. Importantly, these interventions were delivered without face-to-face help from a
health expert. This supports the idea that decisions taken by legal services consumers may also be
improved using the internet without direct contact with a legal expert. These interventions may also
be used to present information that facilitates and streamlines consumers’ interactions with legal
services professionals, thereby reducing time and cost of this interaction.

However, there is an important caveat to these conclusions. Although the medical and health
interventions described above were used remotely, the final decision about whether to have

¥ Fox M. (2009). A systematic review of the literature reporting on studies that examined the impact of interactive,
computer-based patient education programs. Patient Education & Counseling 77, 6-13.

8 salonen, A., Ryhanen, A. M. & Leino-Kelpi, H. (2014). Educational benefits of Internet and computer-based programmes for
prostate cancer patients: A systematic review. Patient Education and Counseling 94, 10-19.

3 Salonen, A.,et al, op cit

0 Harless W, Zier M, Duncan R, Hudak J, McGarvey M, McLeod D. (2007) An assessment of the virtual conversation method
for prostate cancer patient education. Urology Nursing, 6, 495-506.
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treatment was still made during a face-to-face consultation with a medical/health practitioner. We
cannot be sure that these interventions are appropriate when the user is making the decision
themselves without any direct input from an expert. Without further research we need to be very
cautious about internet based support where there is no direct input from an expert. For example, it is
unclear whether we could develop an effective internet intervention that helps consumers determine
whether a problem has a legal solution without any direct input from a legal expert.

The importance of differences between users

An important issue for decision support is to recognise that there are likely to be key differences
between consumers and to consider how these differences affect the uptake and use of support
systems. For example, systems that require a lot of reading may be experienced very differently by
high and low literacy groups. Also, even within particular literacy groups there may be different
attitudes to the decision context of interest. For example, one study looking at low literacy individuals’
attitudes to colorectal cancer screening found three distinct sub-groups*:

e Ready Screeners: trust the medical establishment, are very positive about the benefits of
screening, and display few barriers to having a colonoscopy.

e Fearful Avoiders: have a strong dislike of doctors and medical procedures. They not only profess a
dislike of medicine but they also trust their bodies to tell them if there is a problem, making
preventive screenings seem unnecessary.

e (Cautious Screeners, similar to the Ready Screeners but are more likely to say they do not like going
to the doctor

These differences were used to develop messages that resonated with distinctive features of each
group. This led to a higher uptake of screening than was usual in a low literacy group. Users of the
decision aid evaluated the process more positively than those experiencing the standard procedure.

Implications

There are likely to be intellectual, social and cultural differences between people that influence how
they interact with ‘just in time’ interventions. The study described briefly above demonstrates that
being sensitive to the distinctive beliefs and attitudes of a particular group of individuals can increase
the effectiveness of an intervention for that group. For example, people are likely to have very
different attitudes towards suing an employer (some strongly litigious others not). An intervention
might need to first evaluate a user’s propensity to take litigation i.e. whether or not they demonstrate
a strong overall tendency to take legal action, independent of the current problem. Having done this
there may be two version of the intervention each designed to reduce this bias. That is, one version
that reins back those with a strong tendency to take legal action; and a second version that
encourages legal action in those with a very weak propensity to litigate. However, our knowledge of
these issues is very limited and this suggestion must be treated with extreme caution.

4.6.3 Decision support in consumer choice

There has been much discussion about how best to support consumer decision making. Three aspects

of this work are of relevance to the present report:

e Research indicates that it is important that information presented in an intervention is
communicated in a form that is understandable, that can overcome behavioural biases, and that

1 Bass, S. B.; Gordon, T. F et al (2013) Developing a computer touch-screen interactive colorectal screening decision aid for a
low-literacy African American population: Lessons learned. Health Promotion Practice. Vol.14(4), Jul 2013, pp. 589-598.
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consumers can easily translate into action. When designing consumer information it is important

to take into account how consumers normally collect, process and act upon information and then

design support that complements this pattern of behaviour.

e Consumers can be supported through the use of checklists (see Section 4.3.1) designed to help
make them to take account of the key aspects when buying services and products. For example,
The Dutch Consumentenbond published a checklist of tips and points to consider when making
contracts with telecom operators*. Another aspect is the use of tutorials in the form of questions
and answers. eBay uses this to inform consumers about its market place policies and some basic
legal training e.g. on intellectual property law**. However, there is little or no research evaluating
whether these techniques are actually effective.

e The growth of internet shopping has meant that many consumers are confronted by a vast array
of options when buying products and services online. To overcome the problem of information
overload retailers have developed two different kinds of interventions:

e Passive interventions that do not require the consumer to participate — they simply present
information such as expert or peer evaluations. These have the advantage that they are very
easy to use. TripAdvisor is a much-used example of this type of aid.

e Interactive interventions that require consumers to actively state their preferences or needs to
obtain a set of ordered personalised recommendations. These interventions have the
advantage that the search process can be simplified by focusing on those aspects that are of
particular relevance to the user. Research shows that these interventions usually lead to
higher quality decisions that require less effort to instigate™. There are many examples of
these systems currently in use. For example, Walmart in the USA has developed a computer
finder where consumers answer a few simple questions about their requirements and these
answers are then used to narrow the range of presented options. In a similar vein, RightMove
and PropertyFinder in the UK screen houses for sale based on the buyer’s preferences for
location, price, size and other features.

It is important to note that interactive interventions are much less accepted by consumers than

passive interventions®. One reason for this is that interactive interventions require active

consumer participation so often cannot be integrated easily into the normal buying process used
by consumers. Consumers are reluctant to change well-established routines for buying goods and
services; this reduces the uptake of interactive systems. Also, while some interactive interventions
are altruistic, others try to steer the consumer towards goods and services that meet the interests
of those providing the support. Under these circumstances the owners of the interventions are
acting as double agents — in addition to helping buyers they are also acting on behalf of sellers to
influence buyer behaviour®. This leads consumers to mistrust the system and its
recommendations. These problems have meant that the full potential of interactive interventions
has not been met.

Implications
These findings have important implications for the development of legal services decision support.
They suggest that both passive and active interventions can help consumers by helping to narrow

2 http://www.consumentenbond.nl/campagnes/telecomplicaties/wordmobielwijzer/#

3 http://pages.ebay.com/help/tutorial/verotutorial/intro.html

* G. Haubl, G & Murray, K B (2006). Double agents: assessing the role of electronic product recommendation systems. Sloan
Management Review 47, 8-12.

s Murray, K. B & Haubl, G. (2008). Interactive Consumer Decision Aids, In W. Berend (ed) Handbook of Marketing Decision
Models. New York: Springer Science

% G. Haubl, G & Murray, K B (2006). Double agents: assessing the role of electronic product recommendation systems. Sloan
Management Review, 47, 8-12.
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down viable options and presenting the information that consumers need to choose between these
options. However, this work also highlights two potential pitfalls that may render an intervention
ineffective. First, consumers are often reluctant to use an intervention when it cannot easily be
integrated in to their normal pattern of buying behaviour. Second, consumers often have mistrust
about the motives underlying the intervention i.e. whether it is serving the interests of others rather
than theirs. Both these factors need to be addressed if a legal services intervention is to be effective.

4.6.4 Decision tools in financial services

There are many examples of ‘just in time’ decision support for users of financial services. In some
cases these are run by independent organisations”’. Others are run by financial services organisations
themselves so may not be deemed as independent, particularly if the financial services organisation
stands to make money if people decide to invest or purchase a product at the end of the
intervention®,

Although there is no standard process followed by these tools many take the form of multiple-choice
guestionnaires with answers to these questions providing the basis for determining what information
is provided to the user. The questions normally focus on issues about the user’s financial situation,
investment limits, and attitude to risk. There are four features of the financial services support
systems that are of importance for this report:

e Most financial services decision tools are constrained in that they cannot legally offer financial
advice, and where they can, they are required to display prominent warnings that their advice is
simplified and reflects only limited knowledge of financial circumstances.

e Aninteresting feature of some financial services support procedures is the inclusion of a question
very early on that seems to be designed to distinguish between users wanting ‘just in time’
support from those wanting ‘just in case’ support. For example, the Money Advice Service’s
‘Money Health Check’ begins by asking a question that seems to distinguish between these
options. If you answer a question about your financial matters by stating: “I feel overwhelmed and
don’t really know where to start” you presumably need ‘just in time’ advice; whereas if you select:
“I keep on top of money matters but I’'m happy to find out more” you need ‘just in case’ advice.
Establishing this early has the potential to allow the intervention to present information that is
targeted on the user’s needs. It also raises the possibility of covering both types of support in one
system.

e Many of the interventions include a bar or section which displays a message saying that if the tool
is not helpful or confusing, you can seek extra advice from an adviser via email contact or the
phone. On ‘Money on Toast’ this message is delivered by an avatar. This seems to be an important
service that is crucial to the success of these interventions.

Implications

A major problem with many financial services support systems is that they have not been subject to a
rigorous evaluation so we have no way of knowing whether they actually help. In addition, they often
lack independence and transparency leading to a lack of trust and unwillingness to take the advice
given. In addition, they highlight the importance of providing direct contact with advisers to cover
situations when people do not feel satisfied with information provided. They also highlight the
importance of providing a warning about the status of the advice given. Both of these are likely to be

7 For example, see https://www.moneyadviceservice.org.uk/en/tools/health-check &
https://www.moneyontoast.com/protection-planner/
* For example, see Nutmeg: http://www.nutmeg.com/how-it-works
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important in the legal services context. Finally, work reviewed in this section highlighted the intriguing
possibility of developing a system that provides both ‘just in time’ and ‘just in case’ support. This
seems to be particularly relevant in the legal services context where both are important.

4.8. Factors affecting the use of just in time decision aids

Making decision aids available to decision makers is only half the problem. The other half is to get
people to use them and for the outcomes to inform their decisions. Research on this issue has tended
to be limited to decision aids designed to help people make better decision in work-place settings e.g.
flying an airplane, detecting an enemy aircraft on a radar screen. Studies have shown that the use of
these aids depends upon the following:

e The greater the trust the user has in the system so the greater the reliance on the system when
making decisions.

e The transparency of the reasoning underlying the decision aid. The less people perceive the
decision aid's reasoning to be available and understandable, the less people rely on the decision
aid.

e The more people feel responsible for the outcome of the decision, the more they rely on the
decision aid.

e Those aids with anthropomorphic characteristics i.e. deliberately embody person-like
characteristics can increase trust and dependence and likely to be particularly effective when
applied in situations where there is currently an under-utilisation of decision aids*’

e The framing of the information given to users about the decision aid and what it can achieve. A
recent study™ looked at the way information about a decision was framed, comparing a positively
framed approach (the advantages that accrue from using the aid) with a negatively framed
approach (the disadvantages that occur from not using the aid). They showed that the uptake of
an interactive consumer decision aid was, as predicted, higher in the negatively framed version.

Implications

This section highlights factors that we need to take into account for encouraging consumers to use
legal services aids. Perhaps the most important are developing trust in the intervention and making
the underlying logic transparent to the user.

4.9 Expert Systems

The growth of Artificial Intelligence from the 1970s onwards has given rise to a number of decision
support techniques, the most important of which is Expert Systems (ES). The primary aim of ES is to
capture the knowledge and experience of an expert in a computer programme and then make that
programme available for general use so that others can use it to make more informed decisions. The
main components of an ES are:

e Aknowledge base that stores the key concepts and relationships that experts have acquired about
a particular problem domain.

49 Pak, R., Fink, N., Price, M., Bass, B. & Sturre, L. (2012) Decision support aids with anthropomorphic characteristics

influence trust and performance in younger and older adults. Ergonomics, 55, 1059-1072.

50 Breugelmans, E. , Kohler, C. F., Dellaert, B. G. C & de Ruyter, K. (2012). Promoting interactive decision aids on retail
websites: A message framing perspective with new versus traditional focal actions Journal of Retailing, 88, 226-235.
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e Aninference engine which provides problem solving skills to a system. It is based on inference
mechanisms that determine how and when to apply particular knowledge to make sense, solve or
act when faced by a particular problem. In some cases there is also some explanation for why the
action is being prescribed.
e A user-interface built in a way that allows users to engage effectively with the system.

ES are useful in situations where there are a common set of recurring problems and a reliable body of
expert knowledge that can be applied to solve these problems. For example, one of the earliest
systems, MYECIN, diagnosed diseases, prescribed anti-microbial drugs and explained its reasoning in
detail to a physician. Its performance equaled that of a specialist medical consultant. Subsequently ES
have been developed in different areas. For example, finance systems have been used to support such
activities as credit assessment, investment management, fraud detection and tax planning.

Implications

We believe at present ESs do not provide a viable solution for supporting legal services consumers.

The reasons for this are that:

e Almost all systems developed to date have been designed to support the performance of
professionals rather than the lay public. ES remain relatively untested as a means of supporting
the general public.

e They tend to be narrowly focused e.g. maintenance of a fuel system for an engine rather than the
entire engine itself. This may limit their usefulness as a system for general support for legal
services consumers, though they may have the potential for supporting specific problems such as
personal injury claims or probate.

4.10 Conclusions

Our review and the comments of our interviewees (see Section 7.2.2) indicate that there has been a
limited amount of work on developing ‘just in time’ interventions for legal services consumers. This is
surprising given the relatively low levels of legal capability in the public at large and that other forms
of support from such sources as legal aid and voluntary advice agencies is becoming less available.
Although there is insufficient evidence to determine whether ‘just in time’ approaches have the
potential to improve legal services decisions, work reviewed in this section in health, medicine and
consumer contexts is very encouraging.

The health/medical area is by far the most developed and provides useful insights about the kinds of
problems that can be supported and the different ways of constructing these interventions. However,
most are used in conjunction with an expert and are focused on a very narrow aspect of
health/medicine where knowledge of the problem and appropriate actions to take are clearly
understood and generally agreed upon by experts in the area. These characteristics need to be borne
in mind when thinking about how this body of work can be used to inform support for legal services
consumers. Work on supporting consumers also is encouraging but highlights the importance of user
trust and system transparency i.e. that users understand how the information and advice is
determined.

Another key issue raised in this section concerns the measures to use when evaluating an

intervention. This has been a contentious issues with different researchers using different measures
e.g. memory for key information, amount of decision conflict, confidence in the decision taken. This is
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a key issue if interventions are to be evaluated properly and we discuss this more extensively in
Section 6.

It is also worth noting that the interviewees suggested that both strong emotions and low beliefs
about self-efficacy to enact legal decisions are highly likely to reduce the effectiveness of consumers’
legal services decisions (see Section 7.2.1). However, there are no interventions designed explicitly to
manage these problems, nor is it clear how this could be achieved.

Finally the work on financial interventions has highlighted the importance of trust and impartiality of
advice as well as the intriguing possibility of developing interventions that include both ‘just in time’
and just in case’ elements. Further work is needed to determine how these play out in the legal
services context.
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5.Revi ew of uaserscasa dedsion support ‘|

This approach to decision support involves educating people about events that they may encounter in
the future so that they are more prepared to make an informed decision if and when these events
occur. There is work on this kind of decision support in the legal domain, but as yet this is not very
advanced. There is a second body of research in finance. Low levels of financial literacy in the general
population have led to the development of interventions designed to provide knowledge that can be
drawn on in future financial decision making. A third body of work has focused on health, providing
information thought to be relevant for future health related decisions e.g. knowledge about improving
diet as a means of lowering the risk of cancer and heart problems later. The work across these
different domains has had mixed success.

These three areas are reviewed next along with a more general discussion of the implications for ‘just
in case’ decision support for legal services consumers. There is also a review of factors that have
limited the success of ‘just in case’ approaches and how they may be overcome.

5.1 Just in case support for legal services consumers

There have been several attempts to develop ‘just in case’ approaches to improve legal capability in
the public, though these are rarely backed up by peer reviewed research or evaluation! . One
promising approach has been developed by Law for Life. This organisation, based in the UK, has
championed the development of ‘just in case’ approaches designed to improve legal capability among
the public. A key element in this work is the development of the Public Legal Education (PLE)
evaluation framework®. This framework includes a definition of legal capability and outlines how to
evaluate the impact of interventions designed to improve capability. Legal capability is captured
across four domains and there are 21 measures to assess what is learned across these domains. Below
we briefly outline the four domains and illustrate some of the measures used to assess learning in
each:

e Domain 1 - Recognising and framing the legal dimensions of issues and situations: This concerns
people’s ability to recognise and understand the legal aspects of everyday problems. Evaluation
measures include evidence that participants ‘learn about concepts of rights and obligations as a
means of recognising and framing law-related issues®and ‘learn to identify that civil law might be
relevant to deal with issues in their lives’.

e Domain 2 - Finding out more about the legal dimensions of issues and situations: This concerns
people knowing where to look for relevant legal information. Evaluation measures include
evidence that participants ‘learn how to find out what steps are involved in dealing with a law-
related issue’; and ‘learn how to critically assess different sources of information’.

e Domain 3 - Dealing with law-related issues: This is about people being able to use relevant legal
information. Evaluation measures include evidence that participants ‘are able to apply
information or advice to law-related issues’; ‘feel able to plan and follow-through a course of
action to deal with a law-related issue.

*! http://legal-aid-checker.justice.gov.uk/

52 http://www.tilburguniversity.edu/research/institutes-and-research-groups/tisco/research/completedprojects/rechtwijzer/
53 Collard, Sharon, Chris Deeming, Lisa Wintersteiger, Martin Jones, John Seargeant (2011) Public Legal Education Evaluation
Framework. Law for Life.
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e Domain 4 - Engaging and influencing: This is about people understanding how they can influence
the world around them, including the law. Evaluation measures include evidence that participants
‘learn to engage with and influence the world in which they live’; ‘learn how to seek changes in

the laws and procedures that affect their lives and the lives of others’.

Law for Life’s most recent research involves the delivery of a series of
seminars designed to develop legal capability among representatives from
three different communities (Afghan Refugees, East London Community, the
Disabled). They developed and delivered these programmes in conjunction
with organisations associated with each group. The content of the
programmes was designed to address the four domains described above and
developed in conjunction with the community organisations. The
programmes involved between 12 — 15 hours spread over 3 or 4 sessions.

The impact of the course on legal capability was assessed by asking
participants to complete a questionnaire prior to the course starting and

Law for Life’s most recent
research involves the delivery
of a series of seminars
designed to develop legal
capability among
representatives from three
different communities
(Afghan Refugees, East
London Community, the
Disabled).

then broadly the same questionnaire at the end of the course. The questionnaires were used to assess
the extent to which legal capability was increased by the course they had taken. Each question
focused on one evaluation measure for a particular domain (as described above). Other aspects of the
evaluation included observation of the training sessions and interviews with partner organisations.

The findings showed a number of differences in pre and post course scores suggesting that the

intervention increased legal capability. For example for:

e Domain 1 the course increased participants’ confidence that they understood their legal rights and
obligations, increased their understanding of differences between civil and criminal law, and led to
an increase in the number of their prior problems that they thought had law related issues.

e Domain 2 the courses increased confidence about knowing when to seek legal advice and where

to go to get it.

e Domain 3 the course improved judgements about participants’ ability to deal with previous law
related problems if they occurred again and to get the best out of the legal system.

e Domain 4 the course improved participants’ judgements about their knowledge about ways of

trying to make changes to laws and legal procedures.

The approach taken in this research has both strengths and weaknesses. Strengths include having a
strong conceptual framework driving the content of the intervention. This provides a rationale for
determining which aspects of legal information should be included in the programme. It also allows
others to use the framework and further evaluate it. In addition, there is a strong commitment to
systematically testing the effectiveness of the programme, albeit with a heavy reliance on

questionnaires.

However, there are some weaknesses. First, as we will see in the next
section on financial capability, evaluation at the end of the course (when
ideas are still accessible in memory) is not a reliable indicator of future use
when participants have to make actual decisions. Research shows that at
the end of a course people can be shown to have learned a lot, yet this
learning has little no effect on later decision making.
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Second, it is unclear whether the contents of the course, as determined by experts in the area, are
actually what people need. In a later section we discuss better methods for determining the content
of ‘just in case’ programmes. We highlight the importance of identifying the intuitive mental models of
participants and base course content on the differences between these and models derived from
experts.

Third, the work makes no distinction between objective and subjective knowledge and how these may
impact on future decision making. Many of the evaluation questions used in this ‘just in case’ research
are about subjective knowledge. Thus, the courses may simply increase people’s confidence in being
able to deal with a legal issue but not necessarily increase objective knowledge necessary for more
informed decision making (see Section 5.4.4 for a fuller explanation of this problem). Finally, there are
problems with the research design similar to those identified later when criticising the methods used
to evaluate financial interventions.

Implications

There has been a paucity of research on ways of supporting legal services consumers. Law for Life has
developed and evaluated a promising approach but to date has not taken sufficient account of a range
of important issues about how to develop and evaluate ‘just in case’ programmes. These problems
were also highlighted by the interviewees e.g. the dangers of simply presenting information that
experts think appropriate rather than determining what consumers actually need (see Section 7.2.4).
This and other limitations are explored in greater detail over later sections of the report.

5.2 Just in case support for financial decision making

There is a lot of evidence showing that people are generally quite bad at making financial decisions,
even when they have appropriate financial training. Low levels of financial literacy are revealed in
household surveys in many countries such as the US, UK and other European countries. These surveys
show that the typical household does not manage its finances very well (see for example, Atkinson et
al®®). This lack of financial literacy can be crucial. For example, recent research has shown that those
who are less financially knowledgeable are less likely to plan effectively for retirement™. This work has
given rise to a large number of programmes designed to provide people with financial knowledge that
they can draw on later, when needed, to make better decisions. There have been many different kinds
of programmes developed including: financial information as inserts in pay packets, newsletters,
seminars, individual consultations and education programmes and information through the internet.

Reviews of the effectiveness of these programmes indicate that, at best, they lead to a very small
improvement in financial decision making®. For example, there was still a very low level of financial
decision making present in high school students who had taken a relatively long course designed
explicitly to improve financial literacy. Students attended the course, read the appropriate books and
did enough work to pass the final exam. However, a year later they were little better at taking
financial decisions than those who had not taken the course’. Similar conclusions are drawn by

4 Atkinson, A., McKay, S., Kempson, E., & Collard, S. (2006). Levels of financial capability in the UK: Results of a baseline
survey (Vol. 47). London: Financial Services Authority Consumer Research, FSA.

> van Rooij, M. C. J., Lusardi, A. & Alessie R. J.M (2011) Financial literacy and retirement planning in the Netherlands. Journal
of Economic Psychology 32, 593—-608.

*® Hadar, L., Sood, S & Fox, C. R. (in press) Subjective knowledge in consumer financial decisions. Journal of Marketing
Research

" Mandell, 20086, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=923557

Methods to Support Consumers to Identify and Respond to Legal Problems. April 2014 48



Linstock

communications
Benartzi & Thaler® when reviewing financial literacy courses run by employers to help their
employees make better financial decisions.

When programmes have been shown to be effective (e.g. Lusardi and Mitchell*®) the studies often

have serious methodological problems®:

e Where attendance at programmes is voluntary, those attending may be already considering
changes to their finances. This is likely to predispose them to change so making them
unrepresentative of the population at large.

e Programme effectiveness is assessed using measures evaluating perceived usefulness or
behavioural intentions (how they intend to behave rather than what they actually do) taken at the
completion of the intervention. These measure are of limited validity: evaluations of usefulness of
the intervention as it finishes are not good predictors of how much course content is actually used
in the future; also people often intend to do things but, in the end, do nothing.

e Programmes are designed to provide knowledge that can be used much later (school programmes
are designed to provide knowledge used in adulthood). There is a paucity of research evaluating
how much people actually remember over long time periods. Usually evaluation occurs as the
course ends.

There have been three recent reviews of findings on ‘just in case’ approaches for improving financial
decision making. Miller et al®! reviewed 188 articles commenting that differences in methodologies
used and variability in the financial decisions being targeted made it difficult to draw general
conclusions. In their review they focused on different aspects of finance showing that ‘just in case’
interventions produced a very small improvement in savings and general financial record keeping but
no effect at all on saving for retirement or loan related decisions. In trying to
explain these disappointing findings, the authors point to a range of issues
including a lack of motivation to learn during the delivery of the course and
problems with the delivery of programmes given they were often quite
short and presented in didactic classroom settings. The authors suggest that
more creative multi-channel programmes using video and story-based
scenarios might be a more promising way of developing these programmes.

The authors suggest that more
creative multi-channel
programmes using video and
story-based scenarios might be
a more promising way of
developing these programmes.

A second meta-analysis of findings showed a very small but statistically

significant effect of financial literacy on the quality of decisions about planning for retirement, saving
and avoiding high levels of debt®. This supported the idea that those with higher levels of financial
literacy made better financial decisions. However, this review also showed that financial literacy levels
were not determined by whether or not people had been exposed to a ‘just in case’ intervention. This
suggests that financial literacy is important, but remains unaffected by ‘just in case’ intervention. A
third review found similarly disappointing findings®

%8 Benartzi, Shlomo; Thaler, Richard H. (2007) Heuristics and biases in retirement savings behavior. Journal of Economic
Perspectives 21(3), 81-104.

*® Lusardi, A., & Mitchell, 0. (2007). Financial literacy and retirement preparedness: Evidence and implications for financial
education. Business Economics, 35, 44.

&0 Hadar, L., Sood, S & Fox, C. R. op cit

&1 http://www.worldbank.org/financialdevelopment.

62 Fernandes, D. J. G., Lynch, J. G. & Netemeyer, R. G. (In press). The effect of financial literacy and financial education on
downstream financial behaviour. Management Science

8 pe Meza, D., Irlenbusch, B. & Reyniers, D. (2008) Financial capability: A behavioural economics perspective. Report
prepared for Financial Services Authority , UK.
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Overall these findings suggest that ‘just in case’ interventions are not a factor in determining either
levels of financial literacy or the quality of financial decision making. From this we must conclude that
there is little evidence that ‘just in case’ approaches are effective in improving financial decision
making.

Implications

Research reviewed above indicates that current ‘just in case’” approaches for improving financial
literacy are unlikely to provide an appropriate basis for developing effective interventions for
supporting legal services consumers. The research shows that financial literacy interventions are
evaluated positively by delegates at the end of the programme, leading them to indicate that they
intend to change their behavior in the ways advocated by the intervention. However, in reality, there
is little evidence either that they do actually change or that there is any improvement in their financial
decision making. A second important feature of these findings is that those with higher levels of
financial literacy do tend to make better financial decisions, albeit that levels of literacy are not
determined by whether or not a person has been exposed to a ‘just in case’ intervention. This suggests
that trying to increase legal services literacy may be an appropriate goal but that approaches
developed so far are in the financial domain may be of limited value. In a later section we review some
suggestions to explain why these programmes have failed to realise the expected improvements and
highlight some of the factors that need to be taken into account if ‘just in case’ interventions are to be
used effectively in the legal services domain.

5.3 Just in case support for health decision making

There has been a huge investment into a broad range of ‘just in case’ health education programmes
covering such issues as heart disease, diabetes, AIDS, safe sex, and avoiding the dangers of tobacco,
alcohol, drugs and obesity. Commonly, these programmes provide information to the public to inform
them about health issues and appropriate health related behaviours. The programmes can be seen to
be ‘just in case’ in that they provide information designed to help people make better future health
related decisions.

Health education programmes vary in scope from the relatively small scale targeted on individual
schools or communities to the relatively large targeted on societies as a whole. To the extent that the
incidence of many health problems have declined so these health education programmes can be said
to be successful®.

However, there are many difficulties getting people to change deep rooted unhealthy behaviours —
simply providing relevant knowledge about the likely outcomes of health related behaviours is rarely
enough to bring about the necessary life-style changes. For example, through health campaigns, most
smokers are fully aware of the health risks of smoking, yet they do not stop. This has meant that many
large health education programmes have failed despite carefully crafted health related knowledge
being delivered through mass media campaigns and supported by a broad range of community
organisations®.

64 Glanz, K., Rimer, B. K. & Viswanath, K. (2008). Health behaviour and health education. San Francisco: Jossey Bass. Chapter
1.

& Winkleby, M. A. (1994) The future of community-based cardiovascular disease intervention studies. American Journal of
Public Health, 84, 1369 — 1372.
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These difficulties have led health educators to recognise the need to go further than simply providing
people with the relevant facts and knowledge. To achieve their objectives they have drawn on a range
of social science theories concerning behavioural change and how best to achieve it. The theories
drawn on mostly are the Theory of Reasoned Action (TRA), the Health Belief Model (HBM), the Theory
of Planned Behavior (TPB), Social Learning Theory (SLT), Social Cognitive Theory (SCT) and the
Transtheoretical model (TTM). For a review of these theories see Glanz et al®®. Each of these theories
provides a framework highlighting factors that need to be taken into account when developing
effective health campaigns. A detailed description of each theory and how it has been applied to
facilitate health education programmes lies outside the scope of this report, given the complexity of
each. However, in the next section we outline some of the factors that these theories highlight as
crucial if health education programmes are to succeed.

Implications Simply providing legal
Perhaps the key message from research on health education echoes that knowledge though courses,
from financial education: simply providing people with relevant knowledge is  leaflets, DVDs, online or by
rarely sufficient for getting people to use that knowledge in ways that any other means is unlikely to
change how they make decisions. This presents a challenge for ‘just in case’ be effective for helping legal
approaches designed to support legal services consumers. It suggests that services consumers make

simply providing legal knowledge though courses, leaflets, DVDs, online or by ~ more effective choices.
any other means is unlikely to be effective for helping legal services

consumers make more effective choices. Similar to work on financial capability research on health
education indicates that a ‘just in case’ approach for supporting legal services decision making needs

to take account of a range of other factors. Some of the more important factors are considered in the
next section.

5.4 Factors critical for effective just in case interventions

The earlier reviews of ‘just in case’ approaches show that simply providing people with the knowledge
thought to be important for making informed decisions is rarely sufficient to get them to use this
knowledge when making important financial and health decisions. Researchers have tried to identify
and explain other key factors that need to be taken into account and in this section we review the
more important of these features.

5.4.1 Factors affecting the effectiveness of health education programmes.

In the previous section we indicated that the lack of success with those health education programmes
that simply ‘present the facts’ to people led researchers to identify other factors derived from a broad
range of social science theories. The more important of these factors for the legal services context are
outlined below along with theory each is drawn from:

e Perceived barriers: The HBM highlights the importance of taking account of barriers that limit or
even prevent a person taking the targeted action. For example, in health education programmes
the perceived negative aspects of the proposed health action could include perceptions that the
action is unpleasant, inconvenient, time consuming or in danger of revealing an unwanted
outcome. If these perceived ‘costs’ exceed the perceived benefits from engaging in the behaviour
then the health behaviour will not be enacted. Identifying and then managing barriers in the legal

% Glanz et al op cit Chapters 3 —5.
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services context is likely to be crucial for developing effective ‘just in case’ programmes for legal
services consumers.

e (Cues to action: The HBM also argues that the targeted health actions often need to be triggered
by other factors. That is, there are events in the environment that trigger the desired action. Thus
people may be ready to act but need some prompt to do so — perhaps media publicity or some
internal event like worrying about a medical condition they have may act as a prompt to take the
desired action. Identifying key cues to action and incorporating them in to a campaign is important
since this increases the likelihood that people will act as intended. It is important to establish
whether there are cues that potentiate legal action and to determine how they may be used to
help legal services consumers take appropriate actions when needed.

o Self-efficacy: Several of the theories highlight the importance of ‘the conviction that one can
successfully execute the desired behaviour’®. People must believe that they have sufficient
personal control to be able to enact successfully the desired behaviour and receive the benefits
from that action before actually engaging in that behaviour. For example, people who have
smoked for a long period of time may be very low in confidence that they will be able to sustain a
decision to stop smoking, so do not choose that option in the first place. This suggests that as well
as providing relevant information, ‘just in case’ approaches in the legal services context need to
build up feelings of self-efficacy in ways that give consumers the confidence to take legal action
when appropriate. Managing perceptions of self-efficacy was raised by many of the interviewees,
further supporting the importance of this for ‘just in case’ intervention (see Section 7.2.1)

e Behavioural intentions: TRA holds that the most important determinant of action is behavioural
intentions — an indication of an individual’s readiness to perform a particular action. Those with
strong behavioural intentions are more likely to choose to act. The strength of behavioural
intentions depends upon a person’s attitude towards performing the behaviour and subjective
norms relating to whether other people, that are held in high regard, are perceived to approve or
disapprove of the person engaging in that behaviour. Thus a person is unlikely to be affected by
campaigns to quit smoking if they still hold a positive attitude to smoking and/or have a peer
group who are unlikely to approve of that person quitting smoking. Most ‘just in case’ approaches
provide information that may have the potential to change attitudes but rarely take account of
the influence of social norms and peer influence. These social factors may impact on ‘just in case’
interventions in legal services. For example, interventions may be more effective when consumers
can affiliate strongly with the individual or organisation delivering the information or they are
informed about actions taken by others they perceive as similar to themselves.

e Observational Learning: SCT highlights the crucial role of observational learning. This involves
people acting in ways that follow how others have acted. Research shows that people are more
likely to imitate others if they perceive that these others are similar to themselves®. This provides
another important avenue for ‘just in case’ approaches based on showing how people, similar to
them, have acted effectively.

Implications

This section has identified a broad range of individual and social factors that should be considered
when developing ‘just in case’ interventions in the legal services context. Simply providing the relevant
legal knowledge is unlikely to be sufficient. This suggestion resonates with comments from our
interviewees about the importance of taking account of the broader social context of a problem rather
focusing solely on the legal aspects (see Section 7.2.6)

' Ba ndura, A (1997) Self-efficacy: The exercise of control. New York: Freeman.
68 .
Glanz et al op cit Chapter 8.
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In addition, when considering the relevance of the factors considered above for supporting ‘just in
case’ interventions in legal settings we need to remember that in health settings there are usually
specific behavioural change objectives i.e. the campaign is designed to elicit a particular change such
as stopping smoking or eating more healthy food. In contrast to this, in legal situations the objective is
usually to provide information that allows the consumer to make a more informed choice without
prescribing which option should be chosen. This means that the factors outlined in this section need
to be incorporated in ways that reflect this rather different objective.

5.4.2 Psychological factors at the point of choice

A crucial assumption underlying ‘just in case’ approaches is that the primary driver of poor decision
making is a lack of appropriate knowledge and experience. To address this problem, these approaches
provide the additional information needed. This overlooks the key role that psychological factors play
in determining whether and how knowledge is used at the point in time when people are actually
making a decision. For example, people may know that it is prudent to save for retirement or to give
up smoking but this may not happen due to such psychological factors as a lack self control; a high
need for immediate rather than delayed gratification; or a strong tendency to procrastinate leading
them keep deferring rather than committing to a particular option. In addition, the curse of
knowledge effect means that increased knowledge provided by ‘just in case’ interventions may be
counter-productive in that it can produce:
¢ Information overload leading to the use of much simpler thinking strategies that can lead to error
and bias®.
e Overconfidence in the level of understanding people believe they have leading to such problems
as undue optimism about the degree of control over the situation and the likelihood that the
outcomes of their decisions will be positive.

These factors, many of which were reviewed in our earlier report to the Legal Services Board”", are not
addressed in ‘just in case’ approaches yet highly likely to play a crucial role in determining the
decisions people take. They may put limits on the improvement in decision making that ‘just in case’
approaches can make.

In a recent report to what was then the Financial Services Authority, de Meza et al "> argue that these
psychological factors play a crucial role and have the potential to override any benefits derived from
increased knowledge based on ‘just in case’ interventions. In addition, they discuss some of the
procedures that have the potential to debias these effects. Given that simply telling people about the
biases does not make them less vulnerable to falling foul of them” specific interventions have been
proposed that are ‘just in time’ procedures. De Meza et al suggest a number of techniques designed to
improve the thinking that underpins financial judgments and decision making. These are broadly
similar to those we considered earlier in the section on ‘just in time” approaches.

% Maule (2013) op cit

70 Bazerman, M. H. & Moore, D. (2009). Judgment in managerial decision making. 7™ Edition. New Jersey: Wiley Chapter 5
"t Maule (2013) op cit

2 pe Meza, D. et al op cit.

& Fischhoff, Baruch (1982). Debiasing. In: Judgement under Uncertainty: Heuristics and Biases, Kahneman, D., Slovic, P. &
Tversky, A. (eds.), (pp. 422-444). New York: Cambridge University Press.
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A second psychological factor concerns the importance of the immediate decision environment in
determining the choices that people make. Research shows that the immediate environment can
determine the thinking used to evaluate decision options, which, in turn, impacts on which option is
chosen. Perhaps the best illustration of this is work on ‘nudging’ decisions. Research initiated by
Thaler and Sunstein’* shows that it is possible to structure the immediate decision environment in
ways that lead to a particular form of System 1 thinking that, in turn, increases the likelihood that
people choose a desired option (the option thought to be in their best interest by those responsible
for overseeing the decision). Perhaps the best example of nudging is a recent campaign to facilitate
the uptake of work-based pensions. The UK government determined that it was in the public’s best
interest to save for retirement, so decided to nudge the public’s pension decision by means of the
‘default effect’. This involved designing the immediate decision environment so that people were
automatically opted in to a pension scheme, but could, if they wish, opt out. Research shows that in
this kind of decision environment people tend to stick with what they have rather than changing,
leading them to remain opted in to the pension scheme. Recent statistics show that currently 90% of
those automatically enrolled remain in the system —a much higher uptake than would have occurred
if the decision environment had been different with people simply presented with the facts and asked
to choose whether or not to sign up to a pension. This and the other many examples of nudges show
that the immediate decision environment is critical in determining people’s choices.

Nudging by changing the immediate decision environment is a powerful way of achieving a broad
range of policy objectives e.g. reducing car use, increasing recycling. However, it has been criticised
for ‘brainwashing’ people given that it involves pushing people to behave in ways determined as
appropriate by others and removing an individual’s freedom to choose”.

Loewenstein at al defend nudging arguing that the key element is structuring the decision
environment to achieve a desired form of thinking’®. They argue that all decision environments are
structured. This structure may be arrived at by chance or by design. Either way the structure will
influence the underlying thinking, so why not take control to help achieve desirable ends rather than
leaving the influence to chance. To illustrate, Thaler and Sunstein (2003) use an example of a manager
of a company cafeteria who is concerned about the health and diet of her customers. Knowing that
customers load up on the food they encounter first means that the manager can ‘nudge’ the
customers by putting the healthy food first. Given that food must be ordered somehow and that this
will influence choices, why not put the healthy food first! It is important to
recognise that this arrangement does not prevent choice of an unhealthy
option, so those with a strong desire for sausage and chips are at liberty to
indulge this desire.

‘Just in case’ approaches may
be insufficient alone without
some consideration of
relevant psychological factors
that come in to play at the
point of choice.

Implications

The research reviewed in this section strongly suggests that ‘just in case’
approaches may be insufficient alone without some consideration of relevant
psychological factors that come in to play at the point of choice. It is critical
that these psychological factors are taken into account when developing ‘just in case’ support for legal
services consumers. For example, there is a strong need to consider such issues as:

" Thaler, R., & Sunstein, C. (2008). Nudge: Improving decisions about health, wealth and happiness. New Haven: Yale
University Press.

7> Glaeser, E. (2006) Paternalism and psychology. University of Chicago Law Review, 73, 133 — 156.

’® Loewenstein, G., John, L. & Volpp, K. G (2013). Using decision errors to help people help themselves. In E. Shafir (Ed). The

Behavioural Foundations of Public Policy. Princeton: Princeton University Press.
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e The optimal amount of information to be presented so as to reduce problems around: too much
information leading to the adoption of simple decision strategies and/or prevarication; or too little
information leading to undue confidence/ optimism about knowledge of legal issues. Our
interviewees support the importance of these issues. They indicated that ‘a little knowledge is a
dangerous thing’ leading to problems if it leads users to become overconfident about how much
they know about the law and their own abilities to resolve legal problems following a ‘just in case
intervention (see Section 7.2.4).

e The kinds of thinking that consumers are likely to use when actually making a decision and then
tailor information in ‘just in case’ interventions to take account of this. In our previous report we
discuss a broad range of biases that can occur when people use System 1 thinking”’. For example,
the framing bias leads people to be risk averse when information is presented in ways that elicit
thinking in terms of gains, and risk seeking when presented information leads people to focus on
potential losses. Thus, how legal information is framed in ‘just in case’ programmes may bias the
choices that legal services consumers make following this intervention. This is just one of a broad
range of psychological factors that need to be considered by those developing ‘just in case’
approaches to support legal services consumers.

e Allied to the last point is the large body of work on nudging decisions showing how the immediate
decision environment reliably induces particular forms of thinking that, in turn, increase the
likelihood that people choose a particular option (usually the option deemed as socially desirable).
This has two important implications for the development of ‘just in case’ support in the legal
services context. First, where appropriate, it may be possible to nudge legal services consumers to
make ‘socially desirable’ decisions. However, these kinds of decisions may be easier to identify
and justify in financial and health situations than in legal situations. Second, and more
importantly, this work strongly suggests that it may not be possible to present information in a
‘just in case’ intervention in an ‘objective’ way that is bias free. Developers of ‘just in case’
approaches need to be very sensitive to the content and structure of their programmes and that
they may be inadvertently nudging people towards a particular decision.

5.4.3 The content of courses

A major problem for many ‘just in case’ approaches is a failure to justify and explain the information
included in the intervention. Authors of these interventions usually determine what they see as an
appropriate body of information based on their intuition, professional experience and the findings
from their own academic research literature. Then they choose a particular medium for delivering the
programme. There is little consideration of what people actually know and how this needs to be
supplemented by the programme. Also, these programmes are often not tested on samples of the
target population before going live. Instead they are passed around colleagues and expert committees
for comment’®. This means that programmes are often based on ‘conventional academic or
professional wisdom’ rather than what people actually know and need to know to make informed
decisions.

" Maule (2013) op cit
8 Morgan M.G., Fischhoff B., Bostrom A., Atman C.J. (2002) Risk Communication: A Mental Models Approach. Cambridge:
Cambridge University Press.
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One way of overcoming this problem is to follow the mental models approach to communication’.

This approach involves the following steps:

e Developing an expert mental model of the situation of interest founded on how leading experts
and research findings currently conceptualise this situation. This usually involves a review of the
literature and interviews with leading experts. There are different ways in which these models can
be captured but commonly this is achieved using cognitive mapping (as described earlier) and a
related approach based on influence diagrams.

e Developing a lay or public mental model of the situation. This usually begins by undertaking a
small number of in-depth interviews to elicit the key concepts used by the public when thinking
about the situation of interest and their understanding of the relationships between these
concepts. These interviews are partly informed by the expert mental model and are flexible so
that people are able to express their own ideas in their own terms (regardless of whether they
confirm or contradict the expert model). Then, in a second phase, the generality of these ideas is
tested using a questionnaire given to a larger sample of individuals.

e Comparing the lay and expert mental models and thinking about these differences in terms of the
kinds of decisions that people actually have to make, taking account of which information most
needs correcting and which knowledge gaps are in most need of filling.

e Developing and testing content designed to address these gaps in knowledge and understanding
to determine whether they are effective and whether they lead to more informed decision
making.

The mental models approach has been used very effectively in broad range of health and
environmental contexts. For example, teens, adults and health professionals have very different
mental models of sexual activity — that is they conceptualise, interpret and assess the nature of the
decisions and their associated risks differently. This means that programmes designed by health
professionals to support teenagers’ decisions about sex are often ineffective because they fail to
understand the circumstances under which these decisions are made and how these situations are
conceptualised by teenagers. Using the mental models approach a DVD based education programme
was developed for delivery to female adolescents®. Six months later the programme was shown to be
effective with increases in sexual abstinence and increases in condom use when there was sexual
activity, along with a reduction in sexually transmitted diseases. This study is important since it shows
that the mental models approach was successful in developing a ‘just in case’ intervention that did
more than increase knowledge as assessed at the end of the intervention. It led adolescents to make
more informed choices as measured six months after the programme was completed.

Implications

There is highly likely to be a large gulf between consumer and expert/professional mental models in
legal contexts given the very limited opportunities that the lay public has to acquire relevant
knowledge and understanding of legal situations. This means that ‘just in case’ decision support
designed by legal services experts without regard for consumers’ mental models is at best likely to be
of limited use or at worst counterproductive to consumer interests if it fails to resonate with their
intuitive understanding of the law. This was a point raised by the interviewees (see Section 7.2.4). The
mental models approach not only provides important insights about why ‘just in case’ interventions

7 Morgan M.G.et al op cit.

80 Downs, J.S., Murray, P.J., Bruine de Bruin, W., White, J.P., Palmgren, C. & Fischhoff, B. (2004). Interactive video behavioral
intervention to reduce adolescent females' STD risk: A randomized controlled trial. Social Science & Medicine, 59, 1561-
1572..
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may be ineffective but also provides a rationale and a methodology for increasing their effectiveness.
In addition, building on the public’s lay understanding of legal issues may overcome a problem of ‘just
in case’ interventions identified by the interviewees - that acquiring knowledge of the law and possible
legal dimensions to everyday problems may be of little interest to people until they actually have a
problem, and then it may be too late (see Section 7.2.8). The mental models approach has
considerable potential for developing effective ‘just in case’ approaches to support legal services
consumers.

5.4.4 Different kinds of knowledge

In a recent article Hadar, Sood and Fox®! argue that an important problem for ‘just in case’ approaches
that aim to improve financial literacy is that they focus almost exclusively on enhancing objective
knowledge and overlook the effect that these programmes have on subjective knowledge. These
different kinds of knowledge can be distinguished in the following ways:

e Objective Knowledge: factual information relating to the choice options. In financial contexts this
involves having accurate financial product information in memory that can be used at the point of
choice. This kind of knowledge is related to ability and expertise. It is generally assumed that
increases in objective knowledge lead to better decisions.

e Subjective Knowledge: consumer’s assessment of the amount of knowledge they actually have.
This often involves subjective experiences relating to a ‘feeling of knowing’ about the situation in
hand i.e. intuitive feelings about how knowledgeable they are. This kind of knowledge is related to
product-related experience and a consumer’s confidence in their own ability to make a decision.

While one might expect the two kinds of knowledge to be positively correlated (those that actually
know more feel that they know more), this is not the case. Also, the different kinds of knowledge
affect the decision process in different ways. For example, research shows that in financial situations,
when objective knowledge is held constant those with greater subjective knowledge traded more
often. Also, those with higher subjective knowledge were more likely to take a risky decision and
overall more likely to act than to defer a decision.

What is particularly important is that subjective knowledge is strongly influenced by the immediate
decision context. For example, simply asking a difficult rather than easy financial question prior to
making an investment choice was enough to induce a lower level of

subjective knowledge and this reduced investors’ propensity to take an Increasing complexity reduces
investment decision. More importantly for the present report, research subjective knowledge and
shows that giving people elaborated rather than simple information about reduces the likelihood of
investment options had a similar effect — increasing complexity reduces choosing to act in uncertain
subjective knowledge and reduces the likelihood of choosing to act in situations.

uncertain situations. But this is a double edged sword. If presented

information is too simple then the resulting increase in subjective knowledge may lead to a lack of
caution and a tendency to act when it is not appropriate to do so. Indeed research on consumer
behaviour shows that consumers who believe themselves to be highly knowledgeable search for less
product information so are less likely to learn new information than consumers with moderate
amounts of knowledge®.

81 Hadar, L., Sood, S & Fox, C. R. op cit
82 Alba, J. W. & Hutchinson, W J (2000). Knowledge calibration: What consumers know and what they think they know.
Journal of Consumer Research, 27, 123 — 156.
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Implications
Research shows that the impact of subjective knowledge is particularly important in uncertain
situations. Since the outcomes of many legal services decisions are uncertain, the distinction between
objective and subjective knowledge is likely to be crucial for ‘just in case’ approaches in legal settings.
The Law for Life intervention discussed above in Section 5.1 developed an evaluation questionnaire
that fails to take account of this crucial distinction between these different kinds of knowledge. Also,
the questionnaire seems to be more about subjective knowledge yet the authors seem to assume that
it reflects objective knowledge.

Most ‘just in time’ interventions focus on objective knowledge alone with no consideration of

subjective knowledge and how it impacts on the outcome of these interventions. There is no

recognition of the fact that providing objective knowledge that is too:

e Simple may increase subjective knowledge and in doing so make it more likely to act when it is
inappropriate to do so

e Complicated may lower subjective knowledge and in doing so make it less likely to act when it is
appropriate to do so.

What is needed is to provide relevant information in terms that people can readily understand, but
not too much of it! This might need to be tailored to the experience levels of the users i.e. focusing on
key information alone for relatively inexperienced consumers with the option of more detailed
information for more sophisticated consumers.

5.5 Conclusions from ‘Just in Case’ Approaches

Research on ‘just in case’ approaches is rather disappointing showing little support for the idea that
educating people about events that they may meet in the future actually prepares them to make an
informed decision if and when these events occur. We have shown that interventions designed to
improve legal and financial literacy are evaluated positively immediately after they have been
completed. However, most research on financial interventions shows that this positive evaluation is
not associated with improved financial decision making some time after the intervention is completed.
Where these interventions have been shown to have a small positive effect on later decision making
the studies can be criticised due to problems with the underlying research methodology. There has
been no research investigating how legal interventions affect later legal decision making.

It is important to note that research shows that individuals with higher financial literacy seem to make
better financial decisions. This suggests that the goal of improving legal literacy is appropriate - the
problem is that the impact of ‘just in case’ interventions on literacy do not last and are not present
later when decisions are taken.

Initial findings on ‘just in time’ interventions in health were also disappointing. Simply giving people
health related information was rarely sufficient to bring about the desired changes in health related
decision making. Health programmes have, however, become more effective when they have
addressed other factors highlighted as important determinants of behaviour by a range of social
science theories
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From this review of ‘just in case’ approaches we may draw the following conclusions:

Higher levels of knowledge at the point of choice do have the potential to lead to better decision
making. This suggests there may be some merit in using ‘just in case’ approaches to improving
decisions taken by legal services consumers. However, for most of the ‘just in case’ interventions
to date there is little evidence showing that knowledge gained during the intervention is used to
advantage later when those involved actually make decisions. This suggests simply giving people
relevant information rarely works. This may be due to the fact that people have not learned the
material sufficiently well, that it is not perceived as relevant to their needs or due to the natural
processes of forgetting. We need research to investigate this.

‘Just in case’ interventions based on expert judgement about what consumers need to know are
highly unlikely to be successful. It is crucial first to determine how consumers think and make
sense of situations, then to compare this with expert understanding, using differences between
the two as a basis for determining the content of interventions. This approach, based on mental
models theory, has been shown to be effective and needs to be incorporated in to legal services
interventions.

Developing effective ‘just in case’ decision support needs to take account of a broad range of
individual and social variables identified in theories of health behaviour. For example, people may
know the most appropriate action to take but not take it because there are some perceived
barriers e.g. the action is perceived to be inconvenient or time consuming or in danger of leading
to an unpleasant outcome. Other variables identified as crucial are: the need to develop
perceptions of self-efficacy that lead people to believe they can successfully enact their decision;
recognising the importance peer pressure and influence; identify the cues in the external and
internal environment that signal the need for action; the importance of observational learning
that leads people to imitate the actions of others. Many of our interviewees suggested that lack of
self-efficacy to implement a decision was a major problem for decision makers in legal situations
as well as more generally (see Section 7.2.1). We strongly suggest that future ‘just in time’
interventions in legal services draw on the experience gained from the health domain by taking
account of individual and social factors and managing them in a similar way
Existing interventions fail to distinguish between objective and subjective knowledge and how
variations in each can impact on the decisions taken by consumers. For example, in legal situations
where there is uncertainty about outcomes when suing for compensation or divorce, the levels of
subjective knowledge may crucially affect a consumer’s propensity to take legal action. Yet
existing ‘just in case’ interventions take no account of how their interventions affect subjective
knowledge. It is vital that future ‘just in case’ intervention distinguish between these two kinds of
knowledge and assess how each changes and impacts on future decision making
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6. Evaluating decision support interventions

An enduring issue for both ‘just in case’ and ‘just in time’ interventions is to find appropriate ways to
evaluate their effectiveness. In this review we have identified a broad range of measures, many of
which are flawed. In this section we briefly review these issues and problems in more detail.

The rational economic model provides one basis for determining whether an intervention is effective
or not. From this point of view a decision aid can be said to be successful if it leads people to choose
the ‘best’ option i.e. the one that maximises subjective expected utility (SEU). Since it is very difficult
to actually calculate SEU in everyday situations this measure is not practical.

In a recent article Ubel®® identifies the following approaches that have been used for evaluating

healthcare decision aids:

e Demonstrating that those using the aid know more about the decision situation and the
alternatives that are on offer. The evaluation usually takes place immediately after the
intervention has been completed. Ubel is critical of this measure because it ignores whether and,
if so, how people use this extra information at the point of choice. For example, forgetting may
lead to crucial differences between what people recall at the end of an intervention and what is
available later when they are actually making a decision. In addition, this approach overlooks the
possibility that the primary reason people are making sub-optimal decisions is not due to the
amount of relevant information available but instead to how this information is processed when
making a decision. If information is processed at the point of choice using biased forms of System
1 thinking then increasing the amount of information will not help. Indeed, more information
processed in a biased way could even exacerbate the problem. This is consistent with points we
raised earlier in Section 5.4.2.

e Demonstrating that those receiving the intervention show less decision conflict in terms of greater
certainty about which course of action to take and less wavering between the options on offer.
Udel argues that this overlooks the fact that decisional conflict is often functional and provides a
stimulus to search for additional information. For example, people presented with just the
possible positive outcomes of a decision option may show little conflict when choosing that option
yet be making a poor decision given they remain ignorant of possible negative outcomes.

The two measures described above are the ones used most often in health related areas, though Ubel

outlines several other possible measures based on:

e The overall happiness following a decision, though there is considerable uncertainty about what
happiness is and how it should be measured.

e Correlational validity, best explained by a simple example. Individuals with a higher risk of being
sued should be more likely to seek legal advice than those facing a low risk. If a group of people
who were exposed to a particular decision support procedure show this correlation more strongly
than a second group that were not exposed then the procedure can be thought to be effective.

e Whether there was enough time to make the decisions based on careful deliberation (System 2)
rather than ‘gut reaction’ alone (System 1 thinking). The assumption is that greater deliberation
leads to a better decision — an assumption that has been shown to be incorrect in some
situations.®® Also, extra time may be critical in situations that evoke strong emotions. In these

8 Ubel, P (2013) op cit
8 Dijksterhuis, A., Bos, M. W., Nordren, L. F & Baaren, R. B. (2006) On making the right choice: The deliberation without
attention effect. Science, 311, 1005 — 1007.
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situations time is needed to allow extreme emotions to dissipate (decisions taken under extreme
emotions are often sub-optimal).

Frank Yates and his colleagues® have taken a different approach, arguing that those responsible for
developing decision aids (particularly ‘just in time’ aids) have a very narrow view of how people think
about a good decision. Rather than believing that good decisions are those that maximise utility, the
general population thinks about good decision making much more broadly so is often disappointed
with decision aids because they fail to address these broader concerns. Yates et al argue that people
assess good decision making in terms of:

Decision Quality: People often identify a good decision as one that:

e Meets their aims e.g. they aim to have a speedy divorce and if their decision achieves this it is
thought to be good.

e s, in overall terms, better than was initially expected e.g. a decision to sue for compensation led
to a higher level of compensation than expected so designated good.

e s, in overall terms, better than would have occurred if one of the other available options had
been chosen e.g. choosing to go for arbitration rather than divorce leads to reconciliation; this is
deemed better than the separation which would follow from the choosing to divorce (the other
alternative).

e Involves less cost in terms of time, money, cognitive effort and the like e.g. using a decision aid
that reduces the time and cognitive effort to choose an appropriate solicitor is thought to be
good.

Perceived usefulness of a decision aid: People will evaluate decision aids positively if they perceive that
it has helped them with difficulties that they have had in the past while making the decision. For
example, an aid that makes accessing an appropriate legal professional much easier than occurred on
previous occasions will be judges positively.

Implications

It is very important to evaluate the effectiveness of interventions to ensure that they are actually
improving decision making, or at the very least not making matters worse. However, all the measures
described above have problems and none provides a ‘gold standard’ for assessing the effectiveness of
decision aids. This means that researchers need to think very carefully about selecting measures that
are appropriate to their situation though, at present, there are no guidelines to determine how this
should be achieved. The best that can be done is to select measures with full awareness of their
relative strength and weaknesses as identified above. Also, it may be appropriate to consult
intervention users about their views of effectiveness and then develop evaluation measures that also
capture these views.

8 Yates, J. F., Veinott, E. S. & Patalano, A. L. (2003). Hard decisions, bad decisions: On decision quality and decision aiding. In
S. Schneider & J Shanteau (Eds) Emerging perspectives on judgment and decision research. Cambridge: Cambridge University
Press
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7. Interviews

We completed eight interviews with relevant practitioners. The purpose of these interviews was to

help us develop and contextualise our preliminary conclusions and recommendations. We targeted

individuals:

e Involved in the development or scoping of legal services decision support techniques.

¢ Involved with developing and implementing support techniques in non-legal domains such as
business, health and medicine. This includes individuals responsible for ‘just in time’ and ‘just in
case’ techniques.

¢ Involved with organisations responsible for supporting legal services consumers and for running
legal walk in centres. The organisations help people determine whether their problems have a
legal dimensions and, if so, how they might deal with them.

e That can help to identify some of the legal barriers to what a decision support technique can cover
and the kinds of advice and support that can be provided.

The interviews schedule was developed to investigate the following issues:

e Primary difficulties people have making decisions in general and concerning law / finance / health.

e Best ways of helping people make better decisions.

e The likely benefits from decision aids.

e The possible problems that can emerge from helping people.

e The barriers that stop people using support techniques.

e Viability of remote decision aids that operate without direct interaction with a decision
analyst/counsellor.

e The different contributions from ‘just in time’ and ‘just in case’ interventions.

e Relevance of decision support to legal services context.

7.1 Methodology

Using existing contacts with academic and legal services organisation we recruited eight individuals to
take part in a telephone-based interview. Two interview schedules were developed, designed for
practitioner (N=5) and academic (N=3) participants respectively. The very small variations in these
schedules reflected differences in the knowledge and experience of these two groups.

Interviewees were sent their schedule several days in advance and were encouraged to read and
reflect on the questions. This procedure was designed to maximise the length of their responses and
to provide interviewees with an opportunity to reflect on the issues covered. All interviews were
recorded and then played back to determine the key points raised in answer to each question. These
key points were then synthesised to derive a summary for each sub-group (separate syntheses for the
academic and professional groups).

Below we present the syntheses for each question. Full notes area available from the report author

(contact details on page 2). For both analyses we focus on those aspects of relevance for supporting
legal services consumers.

Methods to Support Consumers to Identify and Respond to Legal Problems. April 2014 62



Linstock

communications

7.2 Findings

7.2.1 Why people have difficulty making decisions

The academic group answered this questions for everyday rather than legal decisions and highlighted
difficulties associated with having too much information and too many options to consider and the
converse of this, insufficient knowledge about the problem or the options on offer. They also noted
difficulties due to having to trade-off good and bad aspects of decision options and dealing with
uncertainty about the outcomes that may occur once an option is chosen. Other difficulties noted
were a lack of self-efficacy to implement a decision, the negative impact of strong emotions on the
thinking necessary to make a good decision and having to deal with other people while making the
decision.

The professional group answered this question in the context of legal or financial decision making,
depending on their own professional experience. They highlighted similar issues to the academic
group but also highlighted a range of other factors derived from their professional experience. In the
legal domain, decisions were thought to be difficult because of the complexity of the law and the fact
that it is ever changing. Also, it is often hard to determine whether there is a legal aspect to a problem
and if so what it is, and dealing with the uncertainty about how particular legal options will turn out.
Another problem was that people defer the decision (prevaricate) either because the situation is seen
as too complex or as too boring to engage with fully or that the consequences such a long time away
that they can defer e.g. a will. Finally, people are disrupted by the strong emotions that often
accompany legal problems and have difficult assessing the financial cost of any legal action (often the
most important factor when determining whether to take legal action).

7.2.2 What are the best ways of helping people make better decisions?

The academic group suggested that it was important to develop support by identifying and solving the
barriers to effective decision making. Sometimes barriers are a lack of knowledge so this can be
addressed by providing relevant information. On other occasions the barriers are related to difficulties
in conceptualising and analysing the problem so this can be addressed by interventions that help
people structure the problem, evaluate the options and their uncertainties, and help to trade-off the
positives and negatives associated with the different options. A third barrier concerned the disruptive
effect of stress and negative emotion though it is less clear how to manage this. The academics
emphasised the importance of designing interventions that take account of the user’s values i.e.
value-focused thinking, and making sure that outcomes were considered broadly in the context of the
user’s everyday life.

The professional group provided similar responses highlighting the importance of presenting relevant
information in an understandable way, outlining the option available and the resources, attitudes and
skills necessary to enact these options. They also highlighted the importance of taking account of the
broader social context of a decision e.g. in child custody, the legal answer may damage relations with
ex-partner so make many things more difficult in the future. Related to this is the idea of
understanding client journeys associated with the solution of legal problems and then to build advice
around these. This group advocated the use of anecdotes and stories indicating how others have dealt
with a particular legal problem. Other’s experience was thought to give confidence and ideas about
how to act as well as normalising the process of seeking help e.g. overcoming the stigma of separating
from a partner that often can limit people’s willingness to ask for help.
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7.2.3 In what ways do these interventions improve decision making?
The academic group suggested that interventions improved decision making by filling in gaps in
knowledge and improving the underlying process by helping people derive a better representation of
their problem and then by thinking the problem through, evaluating the options fully and identifying
which option best meets their objectives. Also, interventions help people justify their choice to
themselves and to others.

The professional group suggested that by presenting information about the available options and the
factors that need to be taken into account when evaluating these options interventions helped people
make more informed choices. Interventions based on decision trees help by giving people a place to
start and then by letting them take one step at a time in a complex legal situation involving many
choices. This step by step approach simplifies and reduces worry about all the other things that may
be needed. More generally diagrams of this kind help people understand the legal aspects of their
problem and the options that are available to them. This group believed that providing stories and
anecdotes about past cases that the user can relate to is a powerful way of helping and gave the users
confidence.

7.2.4 From your experience are there any unintended consequences from using decision aids? If so,
how can these best be managed?

The academic group suggested unintended consequences could arise because intervention designers
did not fully understand the gaps in user’s knowledge so did not provide the information necessary to
improve decision making. In addition, the words used to convey knowledge were sometimes
inappropriate so confused and /or misinformed users. It was also suggested that interventions that
provided a fuller understanding of a problem can increase decision conflict which could stop people
from acting — however there is some evidence that conflict in aided situations declines over time but
increases over time when no decision aid is used. Finally people are often put off if the intervention
involves people dealing with risk and uncertainty particularly if they have to express this in
mathematical terms.

The professional group suggested that with ‘just in time’ interventions there was a danger of
paternalism and that users might feel coerced in to a decision. Also, there was a danger of blindly
following advice without taking account of the broader social context e.g. other issues and problems
the person is experiencing at the time. Further they recognised that sometimes ‘a little knowledge is a
dangerous thing’ with incomplete knowledge leading to a poor decision. Finally this group recognised
there was a major risk using anecdotes since small differences between the decision maker and the
person in the story can lead the decision maker to reject relevance to them. For ‘just in case’
interventions there was a danger that the information presented might lead the users to recognise the
complexities of the law so become less confident about their understanding of the problem and less
likely willing to act. On the flip side, it is important for people recognise when they are out of their
depth and need to seek expert legal advice.

7.2.5 What are some of the barriers that stop people from using decision aids and/or acting
on their recommendations?

Only the academic group answered this question. They suggested that barriers that limit the use of
decision aids include the user’s perception that the decision was not important enough to justify the
effort, the intervention appearing too complicated and involving complicated activities,
recommendation seen as not helpful or not relevant because they are not integrated in to current
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practice or existing behaviour and users being unsure about how recommendation are arrived at so
lacking trust in them.

7.2.6 Do you think it is feasible to help people make better decisions remotely C that is without
direct contact or interaction with a decision expert? What might be some of the problems
when doing this?

The academic group suggested that some but not all individuals are self motivated to work remotely
and that remote interventions were probably better when their purpose was communicating
information to users rather than helping user acquire decision skills (e.g. ways of thinking or
communicating with others). There was general agreement that remote systems should be
supplemented by the opportunity for a face-to-face interaction; one purpose of an intervention could
be to reduce the frequency or duration of these interactions.

The professional group thought that remote interventions were less likely to be effective when the
broader personal / social context was an important aspect of the problem or when the situation was
complex so the user had to learn / understand quite a lot of information. This latter problem could be
mitigated by giving users the opportunity to talk to experts to check whether they had fully
understood the information. A second problem was that those most in need of advice and least able
to pay may be worst equipped to deal with internet based systems. Also, there may be a problem with
interventions involving the development of skills e.g. how to interact with a bank or your landlord,
since these are not well communicated by words alone.
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affects the use and effectiveness of decision tools?

Only the academic group answered this question. They suggested that the medium used should be
determined by taking account of the type of decision being supported and the users involved. The
medium should complement normal ways of working e.g. present information in similar ways to how
it occurs when no intervention is in operation. While video is often seen as quite compelling it can
have negative effects. For example, people may simply follow what the person in the video does
without much thought or evaluation. Conversely if the user perceives the person in the story as
different from them then they may reject the support provided. Also, research showed that an elderly
group much preferred to have all the text available in one place rather than spread over a video
sequence — this allowed them to work systematically through it. Finally it is important to recognise
that relying on mobile phone apps disenfranchises a lot of individuals and groups.

7.2.8 There are two broad approaches. One depends on helping people directly at the point of
time when they are making the decision (just in time JT); the other is to educate them at one
point in time so that they are able to make a more informed decision at some later time (just
in case JC). What do you see as the strengths and weaknesses of these approaches to helping
legal services consumers make better decisions?

The academic group suggested ‘just in time’ interventions may be inappropriate for decisions ‘taken

on the fly’ (akin to System 1 thinking) and ‘just in case’ less likely to be appropriate if decision are
normally taken on the basis of deliberation (akin to System 2 thinking). In addition, they highlighted
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the dangers of a lack of motivation to learn and of forgetting or distorting information over time for
‘just in case’ interventions. A combination of the two was mooted as a possibility.

The professional group suggested that it was often hard to ensure ‘just in time’ interventions were
available at the point in time the consumer actually made a decision. And if an intervention was
available at the point of choice, the strong emotions that often occur with difficult legal problems
might make people less likely to use it. Further problems with ‘just in time” interventions are that they
may be limited by people’s actual knowledge of the law and that people are generally unaware of
their availability and/or where to find them. A problem with ‘just in case’ approaches was that they
are often delivered at a time when people do not see their relevance so not motivated to learn from
them. Also their impact is likely to dissipate over time as people forget. There was a general view that
we need both in the legal context - just in case to provide foundation understanding of the law and
confidence to deal with issues and problems; just in time to help with specific legal problems as they
arise. However neither is very good at addressing a common problem - people sometimes leave
problems so long that they grow too large to manage.

7.2.9 The recent reduction in legal aid funding increases the chances that people will make legal
decisions themselves without talking to a legal professional. In what ways, if any, do you think it will be
possible to use these techniques to help people make better legal decisions?

Only the professional group answered this question. They argued that because the law is complex
these kinds of interventions will not work for all legal problems so there will always be a need for
specialist support. It was also suggested that these decision support techniques may be better for
relatively simple rather than complex legal problems. Expensive professionals may not be necessary to
deal with simple problems; instead it should be possible to empower people to recognise and deal
with the legal dimension themselves. Importantly, it was also felt that people should be helped to
recognise when they are out of their depth and know when to seek specialist help. However,
respondents recognised that there are a large group of people who are not computer savvy so not
able to use these kinds of interventions. Indeed, those that are most disadvantaged by reductions in
legal aid are least likely to have access and the skills necessary to use these interventions or indeed to
be aware of how to find them. It was suggested that one way of tackling the availability of support
procedures is by forming partnerships with community groups to reach out to people who might
otherwise be unaware of service.

7.3 Implications for supporting legal services consumers

The primary aims of the interviews were to help us develop and contextualise the implications drawn

for each section of the report and to develop suggestions about how to support legal services

consumers. The key points emerging to achieve these aims are:

e Both groups have a common view of what makes a legal services decision difficult e.g. too much or
too little information, trading of good and bad aspects of options, uncertainties about outcomes,
emotions, lack of self efficacy and the like. Also, these were the problems that their own ‘just in
time’ and ‘just in case’ interventions were designed to address. This is important for two reasons.
First, their perceptions of the difficulties in decision making are broadly similar to those identified
in academic research that we reviewed in a previous report®. This suggests that these
interventions are relevant in that they are designed to address known problems in decision

& Maule (2013) op cit
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making. Second, this common view suggests that it is possible to bring the ideas and experiences
of the two groups together when thinking about new ways of supporting legal services consumers.

e Both groups distinguish between interventions that address the consumer’s lack of knowledge
and those that try to improve the underlying decision process. To date, ‘just in case’ interventions
are largely focused on the former whereas ‘just in time’ interventions focus on both not always at
the same time. The professional group mostly focused on ‘just in case’ interventions and where
they identified ‘just in time’ these were mostly about providing information rather than improving
the underlying process. This raises two issues. First, there is a need to provide legal services
consumers with process support and to determine whether this should be achieved using a ‘just in
time’ or a ‘just in case’ intervention or both. Second, most existing legal services interventions
involve presenting information. However, there was little in the interviews about how this
information is determined and whether it is what people actually need to make informed
decisions.

e Both groups highlighted the importance of strong emotions disrupting thinking and a lack of self-
efficacy leading people to defer or not to enact a chosen option. There was however no discussion
of how interventions deal with these problems, both of which are likely to be present in legal
situations given the emotional aspects of many legal problems and the lack of experience that
most consumers have enacting legal decisions.

e There was a disagreement between the groups in terms of the value of anecdotes and stories
depicting how others had made a decision that is similar to the user’s decision. The professionals
generally thought this useful whereas the academics thought it could either lead people to simply
follow the decision described in the story or to reject the option altogether if the person in the
story was seen as different from them. This suggests we should be cautious using this technique to
support legal services consumers.

e Both groups highlighted unintended consequences from using decision aids that can compromise
their effectiveness. These included:

o The dangers of simply presenting information that experts think appropriate rather than
determining what consumers actually need.

o Using words and concepts that were misleading or not fully understood by users,
particular complex legal jargon.

o Not taking account of the broader social context associated with the decision problem
being supported. The legal aspect is usually only one component of the problem.

o Users blindly following the advice given without thinking about its relevance to their
situation. Systems cannot be sensitive to all aspects of legal problems so it is vital that
users reflect on their own situations and interpret guidance and advice in terms of these
terms.

o ‘Alittle knowledge is a dangerous thing’ with users being overconfident about how much
they know about the legal situation and their own abilities to resolve legal problems.

o Decision aids increasing decision conflict as users become more aware of the pros and
cons of the different options. This has the potential to lead people to prevaricate or not to
act at all. There is, however, research indicating that conflict in aided situations declines
over time but increases over time when there is non-aided situations. Interventions
supporting legal services consumers need to minimise any detrimental effects of conflict

o Users having difficulty when decision aids present the risks and uncertainties associated
with decision options. This can confuse or even prevent them from taking a decision
suggesting that legal service interventions need to find effective ways of communicating
uncertainties.
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e Itisfeasible to use remote and internet based intervention to help some but not all legal services
consumers. Remote interventions are more appropriate when the problem is relatively simple
rather than complex.

e The medium i.e. whether system was online, based on a mobile phone or face-to-face was
thought to be important though there was little research on the merits of each.

e There are the following merits and limitations in ‘just in case’ and ‘just in time’ interventions:

o ‘Just in case’ may be better for decisions that are taken quite often and ‘on the fly’ e.g.
automatically with little conscious evaluation, whereas ‘just in time’ may be more
appropriate for one-off decisions taken deliberately and under conscious control. Since
most legal services decisions are one-off and seem to need conscious evaluation then ‘just
in time’ seems to be the more appropriate strategy.

o However, a key issue for legal services consumers is to determine when a problem has a
legal dimension. The background knowledge required to make this kind of clarification
might be better acquired using a ‘just in case’ intervention.

o It may be difficult to access a ‘just in time’ intervention at the point of choice given the
decision maker may not be sat in front of a computer. One possible way of overcoming
this problem is to use ‘just in time’ interventions to teach people a ‘rational’ decision
process to follow when they meet a potential legal problem in the future. However, this
possibility has not been explored to date.

o ‘Justin case’ intervention may be limited in usefulness because acquiring knowledge of
the law and possible legal dimensions to everyday problems may be of little interest to
people until they actually have a problem, and then it may be too late.

o Neither approach seems to focus on problems that may arise from strong emotions
disrupting the decision process or the increased tendency to defer making a decision
when decision conflict is high.

e There was a general consensus that both interventions had the potential to help consumers make
better legal decisions in some but not all situations. It was recognised that they could provide the
‘affordable’ option for relatively simple legal problems but not for complex problems. However,
those likely to be most disadvantaged by reductions in legal aid were also those least likely to be
able to access and/or use these interventions.
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8 General Conclusions

The review has revealed a broad range of ‘just in time’ and ‘just in case’ interventions each drawing on
different ideas about what people need in order to make better decisions and how to deliver these
interventions. Some interventions are underpinned by theory and research on human decision making
e.g. the rational model from economics and the mental models approach, while others are based on
the intuitions of those developing the intervention about what decision makers need. In each section
of the report we have considered the implications of the work reviewed for developing interventions
designed to support decisions taken by legal services consumers. In this section we bring these
implications together to draw some general conclusions and make recommendations about whether it
is possible to support legal services consumers and, if so, how.

Our general conclusions from this review are:

e Both ‘justin time’ and ‘just in case’ approaches have the potential to support legal services
consumers.

e ‘Justin time’ interventions seem to be particularly appropriate for helping consumers to:

o Develop a good understanding of their underlying problem, whether it has a legal
dimension and the actions that they might take. These can be achieved using checklists,
cognitive mapping and decision trees.

o Evaluate the possible outcomes that follow from the choice of a particular option and how
to choose the best option in a value-focused way. Procedures for doing this include
decision trees and value trees to guide the evaluation of the different options and to
select which is best for them. In addition, evaluation can also be built around simpler
evaluation systems such as listing the positive and negatives aspect of the outcomes or
through qualitative decision trees.

o Take account of the key uncertainties such as assessing the likelihoods of each outcome
that may occur having chosen a particular option. This is crucial if we are to prevent
decision makers simply choosing the option which has the most attractive outcome when
this outcome is, in reality, very unlikely to occur. We suggest an innovative adaptation of
scenario planning as a way of overcoming difficulties using the usual methods based on
guantitative methods.

e ‘Justin time’ interventions in health and medical settings are generally quite effective and lead to
better patient decision making. However, there are some limitations that need to be considered
when applying this work to legal services situations:

o ltisimportant to recognise that the options available to deal with a health or medical
problem are usually well understood. Each option usually has a body of scientific
information available to help identify outcomes that follow from taking an option and the
likelihood that each of these outcomes will occur. In contrast to this, legal situations are
often less clear-cut so it is important to undertake research to evaluate whether these
‘just in time’ procedures work as effectively in the legal services context.

o The processes that underlie health and medical interventions are usually quite complex so
users work with an experienced analyst who helps them work with the system and
clarifies information that they do not understand. This may mean that the processes used
in health and medical intervention may not be appropriate for legal services situations
where legal services consumers are making decisions by themselves.

e Applications of ‘just in time’ interventions in consumer and financial contexts are also effective in
terms of helping people to make better decisions. There are several important issues that need to
be considered when applying this work in legal contexts:
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o The work highlights distinction between passive interventions where people simply read
information about others’ experiences and active interventions where the user interacts
with the system to determine information and advice tailored to their own needs and
aspirations. Both are likely to helpful in legal situations.

o People are often reluctant to use an intervention when it cannot easily be integrated into
their normal pattern of behaviour. This suggests that legal decision support should be
made available at a time when consumers would normally be looking to deal with the
issues and problems that the intervention supports. This means that we need research to
identify typical sequences of events that occur when people are solving legal problems so
that we can determine where in this sequence the intervention should be made available.

o Consumers often mistrust the motives underlying an intervention i.e. whether it is serving
the interests of others rather than theirs. It is important that these motives are made clear
and that potential users have trust in the intervention if it is to be effective.

e There was some disagreement about the usefulness of using personal stories, narratives,
testimonials, or anecdotes describing the experiences of others making a similar decision to the
one being made by the user. Sometimes these can lead the user to choose the same options as
the person in the story without thinking enough about their own situation. On other occasions,
however, users may reject the information outright if the person described in the story is
perceived to be very different from them. This suggests caution when considering the use of
personal stories and narratives in legal services situations.

e Research on the effectiveness of ‘just in case’ interventions is very mixed. Work by Law for Life on
support for legal services consumers has developed a useful framework for thinking about user
needs, but there is, as yet, no evidence that information acquired during the intervention is
actually used later when users make legal decisions. The same problem is true for ‘just in case’
interventions in finance and health. The work in finance suggests that greater knowledge leads to
better financial decision making — the problem is that information acquired during a ‘just in time’
intervention is not remembered later so rendering the intervention ineffective.

e ‘Justin case’ interventions that are based on expert judgement about what people need to know
are rarely successful. It is crucial first to determine how consumers think and make sense of a
situation, then to compare this with expert understanding, using differences between the two as a
basis for determining the content of interventions. This approach, based on mental models
theory, has been shown to be effective with benefits in decision making still occurring 6 months
after the intervention. This strongly suggests the application of this approach for ‘just in time’
interventions in the legal services domain.

e To be effective ‘just in case’ decision support also needs to take account of the following:

o People may know the most appropriate action to take but not take it because there are
some perceived barriers e.g. the action is perceived to be inconvenient or time consuming
or in danger of leading to an unpleasant outcome.

o In addition to providing knowledge ‘just in case’ intervention need to develop perceptions
of self-efficacy so that people believe they can successfully enact their decision;

o Peer pressure and influence is important so should be mobilised to help people enact
their decisions by highlighting how people like themselves tend to act in legal situations;

o The distinction between objective and subjective knowledge, being clear about what each
is and how variations in each can impact on the decisions taken by consumers. For
example, in legal situations where there is uncertainty about outcomes of legal action the
levels of subjective knowledge may crucially affect a consumer’s propensity to act. It is
vital that future ‘just in case’ interventions distinguish between these two kinds of
knowledge and assess how each changes and impacts on future decision making
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e A major weakness with evaluations of ‘just in time’ and ‘just in case’ interventions is a lack of
clarity about how improvement in decision making should be measured. Current measures include
knowledge gains pre- and post- intervention, amount of decisional conflict and happiness with the
decision. Each of these is flawed:

o Knowledge gain is problematic for ‘just in time’ interventions because evidence that
someone knows something does not mean it is actually used to make a decision. It is also
problematic for ‘just in case’ approaches since research indicates that what is
remembered at the end of an intervention is often unavailable some time later when
people have an opportunity to use the information to make a decision.

o Using decision conflict overlooks the fact decisional conflict is often functional and
provides a stimulus to search for additional information. So more conflict may indicate a
more informed decision, though it is normally used to indicate the opposite i.e. less
conflict following an intervention indicates that the intervention is successful.

o Avariety of other measures has been suggested but not tested e.g. the outcome meets
their overall aims, turned out better than expected, or is better than if one of the other
options was selected.

o Itisvital that all interventions are evaluated with the measure used justified in the context
of the aims of the intervention. Also research is needed to investigate these different
measures and determine whether they can be combined to provide a more
comprehensive measure of the success of interventions.

e There is no discussion in the research literature indicating when and why one should use a ‘just in
case’ intervention rather than a ‘just in time’ intervention. The interviews provided some insights
about this issue. They suggested that some interventions involved addressing limitations in
knowledge and this could be achieved by ‘just in time’ and ‘just in case’ approaches. Other
interventions focused on improving the process and these were exclusively ‘just in time’
approaches. This raises two issues:

o There is a need to provide legal services consumers with process support and to
determine whether this should be achieved using a ‘just in time’ or a ‘just in case’
intervention or both.

o Itisimportant to determine whether key problems faced by legal services consumers are
knowledge-based, process-based or both and then determine which approach provides
the best way of addressing this problem. At present it seems that those developing
interventions have pre-conceived ideas of what consumers need.

e Itisimportant to establish which interventions are likely to be most effective for supporting and
improving decisions taken by consumers facing particular legal problems. There are likely to be
both common and distinctive difficulties and demands associated with, for example, decisions
taken when dealing with separation and divorce as compared with suing an employer for
compensation following a work-place accident. A comprehensive mapping of interventions on to
different legal problem areas requires research looking at the demands and the difficulties faced
by people in each legal area and then determining which intervention is best suited. Below we
anticipate some of the likely findings from this analysis. We focus on ‘just in time’ rather than ‘just
in case’ interventions because the evidence in this review suggests these have the greatest
potential (though this may change as ‘just in case’ interventions are developed in ways that take
account of the limitations we outlined in Section 5.4).

o Divorce and Separation: A distinctive feature of this area of legal activity is that it involves
a series of decisions about separation, custody of and access to children, dividing up the
household, financial matters and the like. Trying to think about the different aspects of
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these decisions, the order in which they should be taken and how to evaluate the options
that are available is beyond most people’s thinking capacity, particularly when these need
to be held and evaluated in conscious thought. Decision trees are particularly useful to
help people manage these difficulties. Decision trees allow people to develop a structure
of the problem that identifies which decisions need to be taken, the order in which they
should be taken and the kinds of outcomes that may follow from choosing an option. The
tree is normally drawn on paper or on a computer screen thereby freeing up conscious
thinking capacity to evaluate the options. A second difficulty in this area of legal activity is
for decision makers to ensure that they choose options that reflect their own values i.e.
value focused thinking. People differ in terms of the value they place on, for example,
separation or divorce. However, these values are often not fully clarified and/or not taken
account of when making key decisions. This means they choose options that later lead to
poor outcomes that do not reflect their own values and priorities. Value trees are
particularly useful for overcoming this problem.

o Suing an employer for an accident at work: A distinctive feature of this area of legal
activity is the uncertainty about whether a case is likely to be successful or not and the
extent to which it is worth expending personal and financial resources to pursue it. In our
previous report we presented research showing that people overestimate the likelihood
of experiencing the positive outcomes that follow a particular action and underestimate
the likelihood of the negative outcomes. This is more likely to be a problem when people
are acting without legal advisers who use their professional experience to help clients
develop a more balanced view on the full range of possible outcomes and their likelihoods
of occurrence. Our modified version of scenario planning should provide a useful
intervention in this situation. By considering a broad range of different scenarios,
including those where they lose the case or receive very low levels of compensation
consumers will be: less likely to overestimate the likelihood of winning the case; more
likely to take a balanced approach that takes account of possible negative as well as
positive outcomes; more likely to appreciate the importance of the uncertainties and the
need to investigate these further, perhaps by looking for information about similar past
cases or consulting a legal services expert i.e. recognising the importance of taking legal
advice.

o Conveyancing: In some legal situations such as conveyancing the major difficulty for
consumers is to remember all the elements that need to be completed. This difficulty is
likely to be best supported by means of a checklist, ideally one based on a good acronym
that makes it easy to remember.
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9. Recommendations

We have the following recommendations for regulators and other organisations responsible for
supporting legal services consumers. These recommendations outline a number of directions for
future research and development activities designed to help consumers make better decisions:

Recommendation Activity

1. Increase our This involves working with groups of people drawn from the general
understanding of legal public to assess their decision support needs in legal settings using
services consumers’ critical incident analysis, in-depth interviewing and questionnaires i.e.

decision making needs. | what difficulties and problems do they have in specific legal situations
and which interventions are best suited to deal with these difficulties
and problems. This work should also explore the ways in which people
think about decision effectiveness in legal settings i.e. what from their
standpoint distinguishes a good from a bad decision, and use these
findings to develop better measures for evaluating the effectiveness of
future legal services interventions. Finally, the findings on how
consumers think about their legal problems can be used to guide the
marketing of decision support interventions in ways that motivate
people to use them.

2. Build, test and evaluate | This involves individual modules covering different aspects of the
a suite of ‘just in time’ decision process. The modules can be delivered on-line, on DVD, in
interventions designed written form in a pamphlet or using all three. The modules provide
to support the decisions | both a structured process to follow and the relevant legal information
taken by legal services where appropriate. The modules are designed to help those currently
consumers. dealing with a problem that may have a legal dimension. Work on
health interventions reviewed earlier in this report provides some
useful guidelines and principles for developing these interventions. The
suite could include the following kinds of modules:

e Module 1 ¢ Introduction: users need to be introduced to the
philosophy underlying the modules, key terms need to be
explained and they need instructions how to use the modules.

e Module 2 - Making sense of your problem: helping people to gain a
better understanding of their problem and any potential legal
aspects based on simple problem structuring interventions such as
checklists, decision trees and cognitive maps. Research is needed
to investigate the extent to which consumers can build their own
lists, trees and maps, or whether they should be given examples
drawn up by experts based on past cases, selecting those aspects
that are relevant to them. It will be helpful to draw on the
processes and procedures used in successful health interventions
to determine the best ways of presenting the relevant legal
information.
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e Module 3 - Taking account of your values: helping people to
engage in value focused thinking by using value trees. This helps
them clarify their objectives so that the things that are important
to them drive the decision. Work is needed to determine the best
ways of helping people to: develop value trees e.g. whether they
should generate their own list of objectives or select from a pre-
determined set; use their objectives to drive their legal decision
making.

e Module 4 - Evaluating your options: helping people assess the
options derived in Module 2 in terms of the objectives derived
from Module 3. This could involve the use of qualitative decision
trees based on thinking about the pros and cons or determining
the good and bad aspects of each. It may be necessary to develop
new procedures e.g. a simple rating procedure that involves
scoring how each option does on each objective.

e Module 5 — Evaluating the uncertainties: Based on the modified
form of scenario planning described earlier. Work is needed to
determine how to develop appropriate scenarios for a particular
type of legal episode and to identify the best way of getting people
to rate how their proposed actions deal with each scenario.

3. Build, test and evaluate
a suite of ‘just in case’
interventions designed
to support the decisions
taken by legal services
consumers.

This involves a similar programme of work as outlined in
recommendation 2 above, but presented as a ‘just in case’
intervention. This involves developing a programme that provides
people with the skills and knowledge about how to make a decision
that they can draw on later should they have a decision problem that
has a legal aspect. The contents would be broadly similar to
recommendation 2, though the way of presenting the material would
need to be different to reflect a ‘just in case’ rather than a ‘just in time’
focus.

4. Investigate whether the
mental models
approach has the
potential to improve
‘just in case’
interventions in legal
settings.

The project should be based around one type of legal problem e.g.
divorce, and based on a comparison between two groups,
differentiated in terms of whether or not they received a mental
models based intervention. The evaluation of the intervention needs
to be broadly based and include measures taken some time after the
intervention not simply as it finishes.

5. Work with existing
providers to improve
‘just in case’
interventions in legal
settings.

A project that involves working with existing suppliers of ‘just in case’
interventions to evaluate and, where appropriate, change their current
provisions to take account of the issues and problems raised in this
report. This would include some consideration of ways of evaluating
the effectiveness of interventions.
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