THE FACULTY OFFICE

Application for approval of revised Practising Fees
2019/2020

Under Section 51 of the Legal Services Act 2007

I Summary and overview
Summary of the proposal and whether the proposal is for an increase, decrease or no change to the PCF
relative to the previous year.
1. There are c750 registered notaries. Registration is currently of each individual notary. There is no
"entity" registration regime. To date the practising fee for all notaries has been a single flat fee
payable by each notary.
2. Application is made this year for approval of a practising fee for each notary based on the turnover
generated by their notarial practice. The table of fees is set out in Appendix 1 to the application.
For 47.27% of the profession (earning up to £15,000) this will result in a reduction in their fees from
£520 to £450
For 33.42% of the profession (earning up to £50, 0000) this will result in an increase from £520 to
£560
For 11.58% of the profession (earning up to £150,000) this will result in an increase from £520 to
£800
For 1.73% of the profession (earning up to £300,000) this will result in an increase from £520 to
£1,000
For 5.99% of the profession (earning over £300,000) this will result in an increase from £520 to
£2,250
How the current application addresses the matters (if applicable) raised in the LSB’s decision letter
approving the previous year’s PCF application.
3. The LSB raised the following concerns in its letter dated 17 September 2018:
-

Calls on the Contingency Fund
The LSB asked the Faculty Office to aim to reduce the level of contribution. This year the
contribution has been reduced from £40 to £20. This has been made possible because the
Faculty Office pursued and recovered its costs in a large disciplinary case. There are, however,
currently six cases under investigation which may result in disciplinary cases being heard and
calls on the Contingency Fund in the coming year.

-

Debt to the Non-Regulatory Arm
In addition to the regulation of notaries, the Faculty Office is responsible for the issue of special
marriage licences. The "debt" is, in essence, the recognition of an historic internal cross subsidy
of costs between the two functions when the Faculty Office operated a single budget.
It is not (as might have been seen with other legal regulators) any form of set-up or other loan
from the representative bodies. As at 31 March 2019, the level of deficit owed to the nonregulatory arm of the Faculty Office was £209,802. The Faculty Office aims to reduce the debt by
50% and is intending to seek an early conversation with the Archbishop of Canterbury to see if
there is a willingness to write of all or part of the remaining debt to enable the Faculty Offices to

build up its capital and reserves to invest further in its regulatory projects particularly the
website.
-

Transparency
2019 Consultation on detail of PCF fees proposals
The consultation on the revised fee formula and the proposed fees for 2019/20 together with
the response by the Faculty Office to the consultation have both been published. All notaries
were alerted by e mail to the publication of these documents.
2019 Consultation:
http://www.facultyoffice.org.uk/wp-content/uploads/2019/05/Consultation-Practice-Fees-May2019.pdf
also attached as Annexure 1
2019 Response:
http://www.facultyoffice.org.uk/wp-content/uploads/2019/07/Practice-Fees-2019-to-2020Reponse-to-Consultation.pdf
also attached as Annexure 2
2018 Consultation on principles for a new PCF formula
The 2019 consultation on the detail of the formula followed a wider consultation last year on
possible alternatives to a flat PCF fee.
These two documents are attached as Annexures 3 and 4 and remain published on the website.

These consultations are described in more detail in Part III
Pre-application discussions with the LSB prior to the submission of this application, and what (if any)
issues were identified by the LSB and how this application addresses them.
4. The Registrar, Howard Dellar, met with the LSB on 11 June 2019 (Sally Al-Saleem and Steve Violet
being in attendance) and the Registrar explained the reasoning for the new PCF formula and regime
and the consultations that had taken place. No objection was raised to the new PCF formula and all
agreed that it looked to be an improvement on the existing formula.
The application was lodged with the LSB as a draft on 26 July 2019 and seven of points of
clarification were sought by email dated 5 August which have been incorporated into the current
revised application:
Explanation of increased costs – the increase in repairs and maintenance costs in 2018/19 over
2017/18 relates to significant investment in upgrading computer hardware & software, including a
Document Management System. Additionally, there is an 8 year rolling plan of works to the
premises (1/3 The Sanctuary), the costs of which have been included in the budgets commencing in
2018/19.

The increased cost attributable to Inspections (2017/18 £8,276; 2018/19 £11,305) is partly as a
result of the increased sum paid to the inspectors for each inspection (£400 to £420) with the
balance being the increased expenses for travel to and between inspections now that all inspections
are 'risk-based' rather than 50% risk based with the balance being inspections of practises which
were geographically convenient to the risk based inspectees.
The element attributable to Entity Regulation are accounted for due to the project consultant
starting part way through the year 2017/18 (£12,600) and working for a full year 2018/19 (£20,400).
Explanation of split costs for jointly employed staff and between regulatory and non-regulatory
functions of the Faculty Office – see additional Confidential Appendix 3 and Annex 5 (not for
publication).
Current level of deficit owed to non-regulatory arm – see paragraph 3 under Part I Summary and
Overview
The need for a contribution to the Contingency Fund – see paragraph 3 under Part I Summary and
Overview and 11 under Part II Developing the overall budget and application
Reference to an 'inflationary' increase for those earning up to £50,000 – this has been removed from
paragraph 2 of the Summary and Overview
Explanation of figure for those earning over £300,000 – see paragraph 46 under VI Regulatory and
Equality Impact Assessment
Estimate of the proportion of the PCF allocated to each of heads under S.51(4)(a)(b)&(f) of the Legal
Services Act 2007 – see paragraph 33 under IV Permitted Purposes

II Developing the overall budget and application

A. The budget statement and figures
5. The budget for 2019/20 and projected budgets for the following two years are set out in Appendix 2
to the application. The accounting year for the Faculty Office and the PCF year are not the same.
PCF income is spread across two accounting years and the accounts will move into surplus in the
accounting year beginning 1 April 2020


The budget setting process
6. The budget is initially produced for the Registrar by the Faculty Office's Finance Officer. This is then
discussed internally and at one of the Faculty Office monthly meetings with the Master after which
any amendments are agreed and signed off.
7. In addition to the wider consultation of the profession, the budget is shared with the two Societies
at an annual meeting in July where attendees have the chance to discuss the budget and ask
questions of the Registrar and Chief Clerk.



How the immediate and medium-term needs have been taken into account
8. Great care is taken to ensure that the budgets are accurate each year and include sufficient
provision to enable the work of the office to be carried out well and efficiently and to meet the
Faculty Office's obligations to the notarial profession, the public, the LSB and OPBAS etc.
9. The Faculty Office's Finance Officer has undertaken this task for over 30 years. The Master and the
Registrar are aware that funding levels are tight but despite this has managed to set a budget which
enables significant funding to be found for projects like a new IT system for online practising
certificate renewals.
10. The Faculty Office is also looking to reduce its internal "indebtedness" (as described above) with the
aim in the longer term to build up its working capital.



Contingency /reserves arrangements
11. The formal Contingency Fund is topped up annually so that it generally holds funds of at least
£100,000 to cover the costs of discipline cases.
12. For the Faculty Office itself, the Master and the Registrar are seeking to grow the Faculty Office's
reserves but before that goal can be achieved the debt described above must either be paid or
written off. Until this is achieved very precise budgets are set on an annual basis to include sufficient
funding for all the faculty Office's work streams.

B. A breakdown of budget in the current and budget year and how it was allocated or spent

13. As described, the Faculty Office has two main roles: notarial regulation and the issue of special
marriage licences.
14. The notary budget for y/e March 2010 and projected budgets for the following two years are set out
in Appendix 2.
o The accounting year for the Faculty Office and the PCF year are not the same. PCF income is
spread across two accounting years and the accounts will move into surplus in the
accounting year beginning 1 April 2020
o The Faculty Office occupies serviced accommodation with associated other services. These
costs (shown as "Management Charge") are shared 65% notaries and 35% licences.
o Projected direct expenses will drop from £191,000 to £157,00. The current IT Project will be
completed in 2020 and this has had the largest impact on this projection.
o The yearend accounts are attached as Annexure 5
C. Assurance that the regulatory arm has been given sufficient resources to carry out their functions in
compliance with section 30 of the Legal Services Act 2007 and supporting Internal Governance Rules.
15. The finances of the Faculty Office are entirely independent. Practice Fees are levied directly. The
Faculty Office determines its own budget to ensure the adequacy of its resources. The Faculty Office
consults as appropriate but the budget is not subject to any approval by the representative bodies.

III Consultation on PCF

A Description of the consultation process with fee paying members


2018 Consultation on possible alterative PCF formulae (principles)
16. In 2018 the Faculty Office began work toward the possible introduction of "entity" regulation. This
prompted a review of the approach of the Faculty Office towards regulation of notaries.
17. In March 2018 the Faculty Office launched a wide-ranging consultation (Annexure 3) on its approach
to regulation and to risk which included questions around practice fees.
" The annual fees framework has not yet been developed. Three alternative models are:




A fee based on turnover. This is the model adopted by the Solicitors Regulation Authority.
A fee based in the number of “fee earners.” This is the model adopted by IPReg.
A fee based on the number of notarial acts

(each with a base or minimum fee)
All of these models would benefit sole practitioners with modest practices.
Conveyancing and probate activities (or, alternatively, practices which hold client monies) might attract
additional fees. This model is similar to that adopted by CILEx Regulation."
This consultation ran for 3 months (March to June 2018) – there were over 130 replies plus comments
from the two representative bodies. Turnover was favoured.
18. In December 2018 the Faculty Office published its response (Annexure 4) which included:
"Practice Fees
There will be a further consultation in Spring 2019 on the detail of the following fee formula.
Practice fees will be targeted and calculated as follows:




A fixed fee paid by all notaries, plus
A "top up" fee based on gross turnover (the exact formula will be determined after an analysis of the
income information requested within the 2018/19 practice fees return). Third party disbursements
would not be regarded as turnover for the purposes of the calculation.
A further fee if client monies are held – this fee is intended to cover the cost of the annual inspection
and office resource. The accountant's fee will be on-charged separately. A similar formula has
already been adopted by CILEx Regulation

The funding of the Contingency Fund will be reviewed. Although it is shown separately for transparency
purposes, it is essentially an element of the overall practice fee.

The fees paid to notarial inspectors and supervisors will also be reviewed. The Faculty Office will also seek
additional members for the panels.
This is intended to introduce a fairer system in terms of risk (resource) and affordability.
The numbers in the profession are currently dropping. In 2010 the Faculty Office issued 882 practising
certificates. Last year the number was 758.
This has had a significant impact on income generation. A flat practice fee across all individual notaries
means that every member of the profession bears this impact regardless of the profile of their practice.
Budget forecasts (published) show a deficit which is forecast to grow year by year. This is not
sustainable."
19. This response linked to the financial statements published on the website.
http://www.facultyoffice.org.uk/wp-content/uploads/2018/09/Registrars-Annual-Report-Y-E-31-March2018-Financial-Statements.pdf


Consultation on PCF for 2019/20 (details)

20. The Faculty Office ran a 6-week consultation on its proposals for the PCF for 2019/20 based on a
turnover formula (Annexe 1).
In this consultation the Faculty Office provided links to the current budget and forecast budgets as
published on the website and outlined the deficits and concerns.
"The Need for change
There is a pressing need for the practice fees to generate more income.
http://www.facultyoffice.org.uk/wp-content/uploads/2018/09/Registrars-Annual-Report-Y-E-31-March2018-Financial-Statements.pdf
The accounts to March 2018 show a modest surplus of £9,886. There are no reserves. For example, the
Faculty Office is undergoing an IT modernisation programme which was necessary but for which there
was no provision.
Projected Shortfalls
The budgets
The budgets have been published.
http://www.facultyoffice.org.uk/wp-content/uploads/2018/09/Registrars-Annual-Report-Y-E-31-March2018-Financial-Statements.pdf
Based on 758 practicing certificates (the number for the practising year 2017/8) and a practice fee of
£520 the projected budget for:

-

2018/19 shows a surplus of £175
2019/20 shows a deficit of £34, 495
2020/21 shows a deficit of £17,545
The Faculty Office believes that a simple linear increase in the practice fee is unacceptable and even a
relatively large increase for each notary will not generate enough income to meet the deficit (assuming
numbers levelled out).
Decreasing Numbers in the Profession
Numbers in the profession are currently neither stable nor increasing. On average numbers fall by 20 each
year.
In 2010 the Faculty Office issued 882 practising certificates. Last year the number was 758 and this year it
is [750?]
This has had a significant impact on income.
The projected deficits for 2019/20 and 2020/21 are, therefore, very likely to be more than projected."
21. The Consultation then described the challenges of producing a new fees formula and described the
range of incomes across the profession based on the information provided by the notaries.
"Profile of the Profession
This year notaries shared details of their income. The range of income is very wide. A very large proportion
of notaries (largely those who are post retirement as solicitors and working part-time) earn only a very
modest income. Others (albeit a very much smaller number) earn incomes more in line with London based
solicitors.
Based on the information provided the range of incomes is:
% Notaries in Bands
£0k-£15k
£15-£50k
£50k-£150k
£150k-£300k
Over £300k

47.27%
33.42%
11.58%
1.73%
5.99%
100.00%

It has proved very difficult to develop a practice fee formula which will deliver a sufficient and stable
income but is:





fair to all notaries
recognises the range of income profiles which is heavily weighted at the low end
not unduly complex
deliverable through the new IT system (after any transition period)".

22. The Consultation included the proposed new turnover formula and amounts which is set out in
Appendix 1.


Response to the consultation:

23. The Faculty Office published a response to this consultation (Annexe 2). The Society of Scrivener
Notaries (one of the two representative bodies) replied, and their response was published. There
were only 23 individual replies to the consultation from the wider profession, but these were
overwhelmingly in support of a move to a turnover formula.
24. Themes from the detailed comments (as described in the Faculty Office response) were:


Some notaries thought a flat fee for all notaries with a turnover "top up" would be an easier
approach. [This was also raised by the Society of Scrivener Notaries. This is likely to be the approach
once entity regulation is introduced.]



The banding was considered too "coarse". [For the reasons explained we think the banding is fair but
also easy to manage. The Faculty Office will keep the bandings under review and may introduce
further bands to narrow the wider bands in due course.]



Two notaries (also solicitors) commented that as notarial fees are included in their solicitors' practice
fees, they would, in effect, be paying twice. [The SRA specifically directs solicitors to include their
notarial fees. The basis of the calculation may be the same (or similar), but they are separate
qualifications.]



One notary (also a solicitor) thought there would be difficulties in splitting out "notarial turnover".
[The Faculty Office has offered to assist.]



One notary was concerned that unbilled work should not distort the figures [Work-in Progress is to be
excluded for the purposes of the calculation.]



Changes to the PCF Proposals:

25. The Faculty Office proposed a simple formula for the calculation of turnover and asked what
additional clarity would be helpful. Replies from the profession informed the change in the
treatment of Work-in-Progress.
More guidance on the treatment of disbursements will be issued.


Non-commercial bodies

26. Notarial activities are reserved legal services and only registered notaries can provide these.

IV Permitted Purposes

Summary
27. All PCF income is applied to permitted purposes.
28. PCF income is the only source of income for the Faculty Office. The Faculty Office undertakes no
commercial activities.
29. The two representative bodies are entirely distinct and have separate legal identities.


The representative bodies collect their own membership fees.



The two representative bodies make no claim on the PCF for permitted purposes.



There are no services shared with the representative bodies. There are no shared staff, offices or
other resources.

A. Allocation of total income (PCF and non-PCF) to permitted purposes
30. The is no non-PCF income
31. There is no commercial income
B. PCF total income allocated to one or more permitted purposes
32. The Contingency Fund (which is collected separately) is ringed fenced to fund disciplinary activities.
The amount of the Contingency Fund as at 31 March 2019 was £129,000 and will increase to £
144,000 by 31 March 2020 via the 2019/2020 levy (subject to calls on this fund during this period).
C. Permitted purposes activities which were/will be undertaken
33. The Faculty Office consists of a small and agile team. There are no "departments" and allocation of
the costs between the activities (described below) undertaken by the Faculty Office in any year is
not possible. The LSB/OLC Levy represented 4.5% of the expenditure of the regulatory arm of the
Faculty Office in the year ending 31 March 2019.
Operational Activities
34. The activities fall predominantly under s51(4) (a) (b) and (f) of the Legal Services Act 2007
s51(4) (a)
 Admission into the profession
 Collection of PCF
 Supervision of newly admitted notaries
 Monitoring of Continuing Profession Education activities
 Annual inspections of notary practice and follow up including the issue of Guidance Notes
 Complaint & Disciplinary matters
 Development of enhanced data management to assist public records




Development of website to enhance transparency
Rule change activities including consultations

s51(4) (b)


Payment of the levy

s51(4)(f)



Attendance at meetings and correspondence with the LSB and with other legal regulators, in
particular the Steering Group and Governance Board for Legal Choices and the Regulators Forum but
also with the CMA Regulators Implementation Group.
Attendance of the Notaries annual conference, and other events hosted by the two Societies.

35. The Faculty Office did not undertake in 2019 nor does it intend in 2020 to undertake any activities
under:




s51(4)(c) - law reform
s51(4)(d) - pro bono legal services
s51(4)(e) - promotion of human rights.

36. The intervention on behalf of the notary profession in the ICAEW Judicial Review was undertaken by
the Notaries Society.
Strategic and Key Activities
Master's Priorities and Activities of the Advisory Board
37. In January each year the Master of the Faculty sets the priorities for the Faculty Office and these are
published. The Advisory Board (under a lay Chair) supports the Officers and tracks progress.
http://www.facultyoffice.org.uk/wp-content/uploads/2019/01/Master-of-the-Faculties-Priorities-for2019.pdf







The It Upgrade
Practice Authorisation (entity regulation)
Review of the professional qualification
The LSB (Regulatory Standards and Diversity) action plans
Review of the regulatory regime in the Channel Island and Gibraltar
Revision of the Overseas admissions documentation

V. Transparency of PCF information to fee paying members

38. The PCF table (Appendix 1) will be published as an independent table and will be included in the
request for certificate renewal and practice fee payment.
39. The detailed 2019 consultation and response has described the rationale (and urgency) for the move
to turnover based fees.
40. There are no non-regulatory activities nor services shared with the representative body.
41. There is no commercial income.
42. The levies for the LSB and the OLC are already published as part of the response to the PCF
consultation.

VI. Regulatory and Equality Impact Assessment

43. The new bandings will better spread cost according to affordability and reduce fees for 47% of the
profession with very modest (up to £15,000) income. It is hoped that it will also encourage parttime practice – not just for who have retired from full time practice elsewhere in the legal profession
but also others with (for example) child and other care responsibilities.
44. The new bandings have been developed to be fair but also (despite a profession of only 750 notaries
with a very wide turnover range) to be clear and simple to understand and operate.
45. We note that producing a full regulatory and/or equality impact assessment is optional and do not
consider it necessary or proportionate to produce either type of assessment.
46. As part of its consideration of the draft of this application, the LSB asked:
"The PCF proposal for those earning over £300,000 is more than twice the amount for those earning
up to £300,000 (and over £150,000) and four times the previous PCF fee. Please provide further
explanation as to how the Faculty office settled on this figure and whether any consultation
responses had been received in respect of this proposal."
Of the Notaries with turnover of over £300k, the vast majority have a turnover very considerably
more than that sum. At the lower end of this bracket the fee represents just 0.75% of turnover and
much less for those whose turnover is substantially greater. There was no appetite for a large
number of bands so a line had to be drawn somewhere. None of the consultation responses, the
detail of which has been set out elsewhere in this application, raised any concerns in this regard.

APPENDIX 1

The proposed fees for each notary for 2019/20 are set out below:
Turnover

Fees

Up to £15,000

£450

Up to £50,000

£560

Up to £150,000

£800

Up to £300,000

£1,000

Over £300,000

£2,250

APPENDIX 2

FACULTY OFFICE BUDGET
YEAR ENDED 31 MARCH 2020

NOTARIES

£

Income:
Practising Certificates:
England & Wales & Overseas
Accrued income April-October 2019
750 Certificates (Nov 2019-March
2020)

226,893
201,733
428,626

Channel Islands
Accrued income April-December 2019
54 Certificates @ £250 (Jan 2020March 2020)

10,125
3,375
13,500

UK Appointments
26 x £625

16,250

Overseas Appointments
22 x £700

15,400

Notarial Packs
Certificates of Exemption

4,220
9,150

Total Income

487,146

Less Expenditure:
Management Charge (65%)

325,000

Direct Expenditure

191,000

Total Expenditure

Projected Notaries Shortfall 2019/20

516,000

-£28,854

ACULTY OFFICE BUDGET
YEAR ENDED 31 MARCH 2021

NOTARIES
£
Income:
Practising Certificates:
England & Wales & Overseas
Accrued income April-October 2020
740 Certificates (Nov 2020-March
2021)

282,426
199,167
481,593

Channel Islands
Accrued income April-December 2020
54 Certificates @ £250 (Jan 2021-Mar
2021)

10,125
3,375
13,500

UK Appointments
26 x £625

16,250

Overseas Appointments
22 x £700

15,400

Jersey & Guernsey Exams
Notarial Packs
Certificates of Exemption

0
4,220
9,150

Total Income

540,113

Less Expenditure:
Management Charge (65%)

325,000

Direct Expenditure

157,000

Total Expenditure

Projected Notaries Surplus 2020/21

482,000

£58,113

FACULTY OFFICE BUDGET
YEAR ENDED 31 MARCH 2022

NOTARIES
Income:

£

Practising Certificates:
England & Wales & Overseas
Accrued income April-October 2021
740 certificates (Nov 2021-March
2022)

278,833
199,167
478,000

Channel Islands
Accrued income April-December 2021
54 Certificates @ £250 (Jan 2022March 2022)

10,125
3,375
13,500

UK Appointments
26 x £625

16,250

Overseas Appointments
22 x £700

15,400

Jersey & Guernsey Exams
Notarial Packs
Certificates of Exemption

0
4,220
9,150

Total Income

536,520

Less Expenditure:
Management Charge (65%)

325,000

Direct Expenditure

157,000

Total Expenditure
Projected Notaries Surplus 2021/22

482,000
£54,520

ANNEX 1

THE FACULTY OFFICE OF THE ARCHBISHOP OF CANTERBURY
NOTARIES (PRACTICE CERTIFICATE) RULES 2012
Consultation – May 2019

The Faculty Office is consulting on its intention to introduce a new formula for the calculation of annual
practice fees. This consultation is the second of two consultations as described below.
The consultation will close on Monday 1 July 2019

INTRODUCTION
First Consultation
In March last year, the Faculty Office consulted on its plans to introduce arrangements to authorise notarial
practices. The consultation was wide ranging and included questions on the approach to practicing fees.
For reasons which were explained this is a long-term project; to be undertaken in 3 phases.
The consultation outlined 3 alternative models for the calculation of annual practice fees which were:
•
•
•

A fee based on turnover. This is the model adopted by the Solicitors Regulation Authority.
A fee based in the number of “fee earners.” This is the model adopted by IPReg.
A fee based on the number of notarial acts

(each with a base or minimum fee)
This consultation also indicated that conveyancing and probate activities (or, alternatively, practices which
held client monies) might attract additional fees. This model is similar to that adopted by CILEx Regulation.
All of these models would benefit sole practitioners with modest practices.

Response to the First Consultation
The response to this consultation has been published.
http://www.facultyoffice.org.uk/wp-content/uploads/2018/12/For-website-Faculty-Office-Response-to-theConsultation-finalx.pdf

There was, overall, strong support for a new formula based on turnover.
The Faculty Office determined to introduce a revised practice fee formula ahead of practice authorisation
being introduced in full and indicated that there would be a further consultation in Spring 2019 on the detail of
a new fee formula and indicated that practice fees would be targeted and calculated as follows:
• A fixed fee paid by all notaries, plus
• A "top up" fee based on gross turnover (the exact formula will be determined after an analysis of
the income information requested within the 2018/19 practice fees return). Third party
disbursements would not be regarded as turnover for the purposes of the calculation
• A further fee if client monies are held – this fee is intended to cover the cost of the annual
inspection and office resource. The accountant's fee will be on-charged separately. A similar formula
has already been adopted by CILEx Regulation
The funding of the Contingency Fund would be reviewed. Although it is shown separately for transparency
purposes, it is essentially an element of the overall practice fee.
The fees paid to notarial inspectors and supervisors would also be reviewed. The Faculty Office is to seek
additional members for the panels.
The new formula is intended to introduce a fairer system in terms of risk (resource) and affordability

The Need for change
There is a pressing need for the practice fees to generate more income.
http://www.facultyoffice.org.uk/wp-content/uploads/2018/09/Registrars-Annual-Report-Y-E-31-March-2018Financial-Statements.pdf
The accounts to March 2018 show a modest surplus of £9,886.
However, there are no reserves to meet capital projects. For example, the Faculty Office is undergoing an IT
modernisation programme which was necessary but is being met out of income (with a consequential impact
on the annual budgets).

Projected Shortfalls
The budgets
The budgets have been published.
http://www.facultyoffice.org.uk/wp-content/uploads/2018/09/Registrars-Annual-Report-Y-E-31-March-2018Financial-Statements.pdf
Based on 758 practicing certificates (the number for the practising year 2017/8) and a practice fee of £520 the
projected budget for:
-

2018/19 shows a surplus of £175
2019/20 shows a deficit of £34, 495
2020/21 shows a deficit of £17,545

The Faculty Office believes that a simple linear increase in the practice fee is unacceptable and even a
relatively large increase for each notary will not generate enough income to meet the deficit (assuming
numbers levelled out).

Decreasing Numbers in the Profession
Numbers in the profession are currently neither stable nor increasing. On average numbers fall by 20 each
year.
In 2010 the Faculty Office issued 882 practising certificates. Last year the number was 758 and this year it is
some 750.
This has had a significant impact on income.
The projected deficits for 2019/20 and 2020/21 are, therefore, very likely to be more than projected.

Profile of the Profession
This year notaries shared details of their income. The range of income is very wide. A very large proportion of
notaries (largely those who are post retirement as solicitors and working part-time) earn only a very modest
income. Others (albeit a very much smaller number) earn incomes more in line with London based solicitors.
Based on the information provided the range of incomes is:
% Notaries in Bands
£0k-£15k

47.27%

£15-£50k

33.42%

£50k-£150k

11.58%

£150k-£300k

1.73%

Over £300k

5.99%
100.00%

It has proved very difficult to develop a practice fee formula which will deliver a sufficient and stable income
but is:
•
•
•
•

fair to all notaries
recognises the range of income profiles which is heavily weighted at the low end
not unduly complex
deliverable through the new IT system (after any transition period).

Proposals
The proposed fees for each notary for 2019/20 are set out below:
Turnover

Fees

Up to £15,000
Up to £50,000
Up to £150,000
Up to £300,000
Over £300,000

£450
£560
£800
£1,000
£2,250

This will generate practice fees income of £484,160
The fees are banded. The vast majority (81%) of notaries are in the two lowest bands.
•
•

Those notaries in the lowest band will benefit from a reduction in the fee from £520 to £450.
Fees for notaries in the second band are increased by a modest – inflation based – amount.

To achieve "parity" a decision was made to base (as a starting point) the calculation of the fee as a percentage
of declared income and then adjusted.
The Faculty Office recognises that the fee expressed as a percentage of income at the top of any band is lower
than at the bottom of the same band. This could have been addressed by the adoption of a sliding scale rather
than bands, but this was considered to be unduly complex.
The ranges are shown in the table below.
FEE AS A % OF TURNOVER
Turnover

Fee

Rounded

Up to £14,999

£450

3.0002%

3.00%

£15,000

£560

3.7333%

3.73%

£49,999

£560

1.1200%

1.12%

£50,000

£800

1.6000%

1.60%

£149,999

£800

0.5333%

0.53%

£150,000

£1,000

0.6667%

0.67%

£299,000

£1,000

0.3333%

0.33%

£300,000

£2,250

0.7500%

0.75%

£400,000

£2,250

0.5625%

0.56%

£500,000

£2,250

0.4500%

0.45%

£750,000

£2,250

0.3000%

0.30%

Turnover Years
Practice fees will be calculated on the accounting year of the notary expiring immediately before the annual
renewal application.

Transition?
The Faulty Office considered but rejected a transition period. It could have initially limited the number of
bands which would ease fee collection. It could have held back on the planned decrease for notaries in the
lowest band.
Instead the Faculty Office is planning to implement the proposal in full. This will be challenging, and the Faculty
Office will need the support of the profession.
Proposals for additional "risk based " fees for notaries holding client monies and/or undertaking conveyancing
and/or probate remain under consideration for future years.

Contingency Fee
It is intended to reduce this year's contribution to the Contingency Fund from £40 to £20. This is possible due
to recovery of costs awarded in favour of the Faculty Office.

Working with the Faculty Office
The Faculty Office will welcome enquiries from individual notaries how they are to calculate their annual fees.
Sole practitioners practising though a company (or other corporate structure) will be treated as having
generated the declared turnover personally.
The Faculty Office is confident that notaries will act with integrity when assessing the own turnover and
agreeing the amount with those notaries with whom they are in partnership. But we are seeking your views.;

HOW TO RESPOND

Please respond in writing by 5pm on 1 July 2019 to The Faculty Office:
By email to:
consultations@1thesanctuary.com
Please put “PRACTICE FEES CONSULTATION RESPONSE” in the subject line of your email.

Questions about the proposed new formula

1

Do you agree the proposed bands?

2

Turnover will be calculated after third party disbursements and before tax.
What additional clarity on the calculation of turnover might be considered helpful?

3

How should the Faculty Office determine the individual practice fees of notaries working
within a partnership?

4

How should the Faculty Office determine the individual practice fees of notaries working
in practice together through a corporate vehicle?

ANNEX 2

The Faculty Office
Response
Notaries (Practice Certification) Rules 2012
Practice Fees 2019/2020

The Consultation
The Faculty Office recently closed its consultation on the proposed practice fees for 2019/20.
For the reasons outlined at length in the consultation, the Faculty office intends to introduce a
practice fee based on the turnover of the notary's notarial practice.
http://www.facultyoffice.org.uk/wp-content/uploads/2019/05/Consultation-Practice-Fees-May2019.pdf
Budget information published on the website and included in the consultation showed deficit
budgets for 2019/20 and 2020/21.
Numbers in the profession dropped in 2019 to 751 (2018: 758)
The profession provided details of their turnover as part of last years practice renewal application.
These figures informed the determination of the bands and the practice fee for each band.

The Responses
23 individual notaries replied.
The Society of Scrivener Notaries also replied. The reply is attached at Appendix 1. We will
be taking up their offer of further assistance.
The new turnover formula was overwhelmingly supported. Many took the trouble to
acknowledge the pressing need for a different approach – even when their own fees would
increase (for which we thank you!).

There was some comment on the details:
•

Some notaries thought a flat fee for all notaries with a turnover "top up" would be
an easier approach. [This was also raised by the Society of Scrivener Notaries. This is
likely to be the approach once entity regulation is introduced.]

•

The banding was considered too "coarse". [For the reasons explained we think the
banding is fair but also easy to manage. We will keep the bandings under review and
may introduce further bands to narrow the wider bands in due course.]

•

Two notaries (also solicitors) commented that as notarial fees are included in their
solicitors' practice fees, they would, in effect, be paying twice. [The SRA specifically
directs solicitors to include their notarial fees. The basis of the calculation may be the
same (or similar), but they are separate qualifications.]

•

One notary (also a solicitor) thought there would be difficulties in splitting out
"notarial turnover". [The Faculty Office will gladly assist.]

•

One notary was concerned that unbilled work should not distort the figures [Work-in
Progress is to be excluded for the purposes of the calculation.]

A number of notaries indicated support for an additional risk-based fee for notaries
undertaking conveyancing and probate (which remains under consideration for future
years).
The 2019/20 Practice Fees
The practice fees are confirmed as set out in the Consultation and are set out below:
Turnover

Fees

Up to £15,000

£450

Up to £50,000

£560

Up to £150,000

£800

Up to £300,000

£1,000

Over £300,000

£2,250

This will generate income from practising fees of £480,000 (2019: £406,951)
The contribution to the Contingency Fund will also be decreased as indicated in the
consultation (to £20)
The Budget
The budget to the end March 2020 (with indicative budgets for the following two
accounting years) are set out in Appendix 2.
This new approach to the calculation of practice fees has made it possible:
•

•
•

to address the shortfall in income.
o Please note that the accounting year for the Faculty Office and the PCF year
are not the same. PCF income is spread across two accounting years and
the accounts will move into surplus in the accounting year beginning 1 April
2020
to develop a budget which did not require cost cutting (and generate a modest
surplus).
to recognise the wide spectrum of income profiles in the profession (and reduce
practice fees within the lowest band), and

Core Metrics
The Core Metrics for 2019 will be published separately but total expenditure to 31 March
2019 will be reported at £462,693 (2018 £420,316)
External Costs
There are fees over which the Faculty Office has no direct control:
The Legal Services Board Levy – £15,963
The Legal Ombudsman Levy - £5,000
OPBAS Levy - £5,000 (this is an estimate)
SARs Reform Levy – not yet known (HM Treasury and the Home Office are about to launch
a consultation on the way in which a levy might operate but appear to be clear that they will
expect all those involved in Anti-Money Laundering supervision, including the professional
body supervisors of which the Faculty Office is one, to contribute to the costs of the SARs
reform project)
Legal Choices project - £4,000 (the Faculty Office is reviewing its participation in the Legal
Choices website)

Further Comments
The Faculty Office has two main roles: notarial regulation and the issue of special marriage
licences. The Faculty Office occupies serviced accommodation with associated other
services. These costs (shown as "Management Charge") are shared 65% notaries and 35%
licences.
Projected direct expenses will drop from £191,000 to £157,00. The current IT Project will be
completed in 2020 and this has had the largest impact on this projection.

Definition of Turnover
The Faculty Office will adopt the following definition:
gross fees (turnover) is all the fee income of the notarial practice (and whether or not
notarial services) but excluding VAT and excluding client and third-party disbursements
and before deduction of expenses.
Unlike the SRA formula Work in Progress is not taken into account. WIP can be overstated and will
be included as turnover once billed.
Guidance on client and third party "disbursements" will be issued in due course.

Calculation
To calculate an individual practice fee, the total turnover for a LLP, partnership or limited
company will be divided by the number of practising certificates issued by the Faculty
Office to that "body of persons".
The fee will, therefore, be spread evenly between all regulated persons.
This will apply whether or not the individual notary is an employee, a salaried or equity
partner or director or shareholder.
Thus, in short, it is fee income and not salary/profit share which will drive the calculation.
The Faculty Office recognises that partnership shares and dividends may not be shared
equally.
Notaries are invited to contact the Faculty Office over the summer to agree the calculation
and a single amalgamated payment will be encouraged.
This will have the benefit of allowing firms (if the practice fees are not treated as a central
overhead) to redistribute internally individual notary liability for practice fees.

Next steps
The Faculty Office is intending to apply to the Legal Services Board for approval of the fees
scheme during the week commencing Monday 5 August.
Anyone wishing to comment on the budget proposals may do so before COB Friday 2nd
August
Please respond to The Faculty Office:
By email to: consultations@1thesanctuary.com
Please put “PRACTICE FEES CONSULTATION BUDGET RESPONSE” in the subject line of your email.

[8 July 2019]

APPENDIX 1

The Faculty Office
1 The Sanctuary
London SW1P 3JT
1 July 2019
Dear Sirs,
CONSULTATION - changes to the practice certificate fee
Please find enclosed the response of the Society of Scrivener Notaries.
We would ordinarily have followed the questions as set out in your questionnaire. However, there
were too many issues raised for us to adhere to this rigidly.
We welcome your proposal to review the regime for notarial inspectors and supervisors and to seek
additional members for the panels.
Enforcement
We regret that we do not share your belief that notaries will always act with integrity when assessing
their own income/turnover. If notaries always acted with integrity then there would be no need for
the Notaries Inspections Regulations 2014 or for Rule 24.3 of the Notaries (Conduct and Discipline)
Rules 2015. No enforcement makes it too easy for a minority of notaries to game the system.
Having said this we accept that the Faculty Office is not in a position to audit the figures produced by
every notary each year.
We have set out below an overview of our understanding of how the profession is currently
structured. All the categories (a) to (e) below will have accounts, even if this limited to the "selfemployment" supplement contained in an individual tax return. Indeed, notaries in categories (b) and
(c) are already required to maintain separate accounts under Rule 18.3 of the Notaries Practice Rules
2014. It is not unreasonable for the Faculty Office to request from a percentage of the profession
evidence of turnover when applying for a practice certificate. The possibility of detection should be
sufficient to deter those who might otherwise be tempted to take a risk.
The basis for calculation - fixed fee, turnover, or both?
The narrative to the consultation describes the intention to introduce a "target and calculated"
practice fee consisting of:
(i) a fixed fee, paid by all notaries
(ii) a "top up" fee based on gross turnover
(iii) a client money supplement
(i) and (ii) are similar to arrangements used by the Council for Licensed Conveyancers and the Solicitors
Regulation Authority. The CLC distinguishes between a "licence" fee and a "practice" fee. The former
is set per practitioner, the latter is based on the business.

At the time of writing you have published a model based on a turnover fee that would generate an
income of £484,160. There is no fixed fee element included. Is this the intention?
Analysis of the market for notarial services
In considering how the Faculty Office may be properly funded we have considered the current state
of the market for notaries. We see it as divided into:
(a) sole practitioners in self-employment
(b) sole practitioners whose notarial fees are shared with their legal practices. (of these, they may be
able to retain 100% of their income or alternatively, their firm retains a percentage to cover the cost
of training, overheads etc.)
(c) legal practices with more than one notary - with the same fee-sharing issues as (b)
(d) limited companies (being used a notary or notaries in order to limit liability or for tax planning) in this case the notary's income may be a combination of salary + dividend
(e) partnerships of notaries, whether traditional or with limited liability
(f) other businesses (such as consular companies) which are unauthorised to offer notarial services
The Faculty Office is well aware of this Society's concerns about category (f). Whilst we do not seek
to have such this category included in consideration of how the regulator is funded, we do consider
it of public interest to remind you that it is possible to run a commercial business that includes
notarial services without the "burden" of regulatory costs.
We know from experience that categories (d) and (e) may employ notaries as part of their business.
Notaries within categories (b) and (c) may be employed by solicitors practices. Employed notaries
may be receiving an income, which may or may not be enhanced by some incentive.
Partners, directors and employees will receive a profit share or salary. None of them has an individual
turnover.
Privacy issues
We believe that individual notaries have hitherto answered questions about their individual incomes
in a spirit of co-operation, recognising that the profession and regulator is adapting to change.
However, this is unlikely to be justifiable in the long run. It requires practitioners to continue to
disclose details of individual profit shares or income. Notaries have a right to privacy. The Faculty
Office is not a public authority having the same role as HM Revenue & Customs. Requests for
disclosures of individual salaries and profit shares are open to challenge under Article 8 of the ECHR.
We suggest a more practical approach. The Practising Fee Rules 2016 made by the Legal Service Board
define a person as including "a body of persons (corporate or unincorporated)". The regulator is on
much stronger ground in expecting turnover details from a "body of persons".

Our points made above about enforcement apply here too. It is far easier for a regulator to assess the
turnover of a sample of practices rather than individual earnings.
We therefore recommend that for notaries who are partners, members, employees or directors of a
body of persons that is predominately owned or controlled by notaries, the turnover fee should be
based on the turnover of that "body of persons" through which the individual notary is practising.
Notaries who practice within a firm of solicitors, i.e. categories (b) and (c) above, should declare their
turnover on the basis of the accounts they maintain under Rule 18.3 of the Notaries Practice Rules
2014.
Implications for your current calculations
We recognise that the model used in your consultation is currently based on the number of individual
notaries.
We have studied the data published enclosed with your consultation paper in order to understand
better the numbers of notaries affected and the figures involved.
There is a margin of error within this calculation, as we have made an assumption about the number
of notaries being 750. We also rounded up the last category in order to obtain a 100% percentage.
However, the total is relatively close to the projected income from practice fees as published in your
consultation.
Turnover band in
£

% share of the profession

Number of notaries

< 15,000

47.27

355

15000 < 49999

33.42

251

50000 < 149999

11.58

87

150000 < 299999

1.73

13

300000 +

6.00

45

100.00

750

Proposed
turnover fee in £

Revenue in £

450

159536.25

560

140364

800

69480

1000

12975

2250

101250

483605.25

The number of notaries is the multiplier within each of your fee bands. If the multiplier used decreases
then to produce the same level of regulatory revenue the fee within each band has to increase by the
same proportion. That is a matter of adjustment.
Please note that your proposed "fixed fee" element is absent from this calculation.
For the time being we therefore make the following recommendations:
•

identify the number of notaries practising through a "body of persons" - see the Practising
Certificate Rules 2016 made by the Legal Services Board. From your analysis, we would
guess this being of greatest significance to the notaries in the middle turnover band.

•

assuming you wish to include a fixed fee element in the practice fee, publish your
projections of what you propose this to be

•

adjust the proposed turnover fee accordingly

We appreciate the planning that has been put into the consultation and look forward to being of
further assistance in this work.
Yours sincerely,

The Society of Scrivener Notaries
95 Aldwych
London WC2B 4JF

APPENDIX 2

FACULTY OFFICE BUDGET
YEAR ENDED 31 MARCH 2020

NOTARIES

£

Income:
Practising Certificates:
England & Wales & Overseas
Accrued income April-October 2019
750 Certificates (Nov 2019-March 2020)

226,893
201,733
428,626

Channel Islands
Accrued income April-December 2019
54 Certificates @ £250 (Jan 2020-March
2020)

10,125
3,375
13,500

UK Appointments
26 x £625

16,250

Overseas Appointments
22 x £700

15,400

Notarial Packs
Certificates of Exemption

4,220
9,150

Total Income

487,146

Less Expenditure:
Management Charge (65%)

325,000

Direct Expenditure

191,000

Total Expenditure

Projected Notaries Shortfall 2019/20

516,000

-£28,854

FACULTY OFFICE BUDGET
YEAR ENDED 31 MARCH 2021

NOTARIES

£
Income:
Practising Certificates:
England & Wales & Overseas
Accrued income April-October 2020
740 Certificates (Nov 2020-March 2021)

282,426
199,167
481,593

Channel Islands
Accrued income April-December 2020
54 Certificates @ £250 (Jan 2021-Mar 2021)

10,125
3,375
13,500

UK Appointments
26 x £625

16,250

Overseas Appointments
22 x £700

15,400

Jersey & Guernsey Exams
Notarial Packs
Certificates of Exemption

0
4,220
9,150

Total Income

540,113

Less Expenditure:
Management Charge (65%)

325,000

Direct Expenditure

157,000

Total Expenditure

Projected Notaries Surplus 2020/21

482,000

£58,113

FACULTY OFFICE BUDGET
YEAR ENDED 31 MARCH 2022

NOTARIES
Income:

£

Practising Certificates:
England & Wales & Overseas
Accrued income April-October 2021
740 certificates (Nov 2021-March 2022)

278,833
199,167
478,000

Channel Islands
Accrued income April-December 2021
54 Certificates @ £250 (Jan 2022-March
2022)

10,125
3,375
13,500

UK Appointments
26 x £625

16,250

Overseas Appointments
22 x £700

15,400

Jersey & Guernsey Exams
Notarial Packs
Certificates of Exemption

0
4,220
9,150

Total Income

536,520

Less Expenditure:
Management Charge (65%)

325,000

Direct Expenditure

157,000

Total Expenditure
Projected Notaries Surplus 2021/22

482,000

£54,520

ANNEX 3

THE FACULTY OFFICE OF THE ARCHBISHOP OF CANTERBURY
NOTARIES (AUTHORISATION OF NOTARIAL PRACTICES) RULES
Consultation - March 2018

The Faculty Office is consulting on its intention to introduce an authorisation process for notarial
practices. This consultation is the first of two consultations for the reasons explained below.
The consultation will close on 18 June 2018

INTRODUCTION
Work to Date
The work to date has been undertaken as follows:
•
•
•
•
•
•
•

establishing the necessity for entity regulation.
considering the current statutory position and, in conjunction with the Legal Services Board,
a programme for implementation.
developing policy principles.
a review of the current regulations to identify the necessary modifications.
drafting regulations for the authorisation of notarial practices.
developing a programme for consultation and engagement.
identifying resource adjustments and competency needs within the Faculty Office (still in
development but to include IT investment to facilitate online authorisations, renewals and
payments).

Need for entity regulation.
It is an offence under the Legal Services Act 2007 to provide reserved legal services to the public or a
section of the public via an unregulated body. “Reserved” services include notarial activities and also
transfers of land and probate.

Transitional provisions within the same statute currently protect notaries who practise via a limited
company or limited liability partnership.
The Ministry of Justice has recently confirmed that there will be no significant amendment to the
legal framework and the Legal Services Act 2007 is likely to remain in force for the foreseeable
future. The lifting of the transition provisions must be regarded, therefore, as a matter to which the
Legal Services Board will turn its attention in due course.
Alignment of the client contractual and regulatory relationships
The purpose of entity regulation is principally to align the regulatory relationship with the client
contractual relationship when legal services are being delivered through a separate entity whether a
limited company or limited liability partnership.
Complaints and redress would, consequently and logically, be addressed by and provided to the
client by the practice rather than any individual notary.
The profile of the profession
At the end of each practising renewal cycle the Faculty Office publishes a report profiling the
profession in terms of numbers, types of practices, work undertaken and levels of gross income.
http://www.facultyoffice.org.uk/notary/the-faculty-office-as-regulator-of-the-notarialprofession/
A survey on entity structures within the profession which informed this project (November 2015)
indicated that of the then 762 practising certificate renewals which were processed for notaries:
•
•
•

62 notaries were operating as (or within) a limited company
66 were operating within a general partnership or LLP (NB to confirm: LLPs are separate
entities and the “partners” are known as members)
35 scrivener notaries were practising in the 4 scrivener (general partnership) firms.

These 163 practitioners comprise just over one fifth of the profession.
To put this into context:
In December 2017 there were 10,408 SRA regulated practices of which:
•
•
•
•

24% - sole practitioners
17% - general partnerships
44% - limited companies
15% - LLPs

The benefits of incorporation are well known. The trend within the solicitors’ profession is to move
from general partnerships to limited companies and limited liability partnerships.
Notaries have not embraced incorporation as quickly.
•

Notaries practice in much smaller partnerships of two or three.

•
•
•

There are no “Magic Circle” type firms.
Like barristers, independence is embedded culturally.
The financial risk is less.

Traditionally most notaries are also solicitors and practise as solicitors within SRA regulated entities.
Their notarial practice is separate and ancillary. But there is clearly a trend towards incorporation.
In terms of the activities which are undertaken, out of a total of 778, only 35 notaries undertake
conveyancing and/or probate in their notarial capacities (36 in 2013/14)

Earlier consultations
The Faculty Office carried out a survey with the 2016/17 practising certificate renewals regarding the
initial proposals for entity regulation. There were 723 responses.
•
•

19% said they would consider some form of incorporation.
The survey supported the view of the Faculty Office that that the authorised entity should
have responsibility for practice matters such as complaints information, record keeping and
compliance, leaving individual notaries responsible only for their personal continuing
professional education.

The statutory position.
Notaries are regulated under s57 of the Courts & Legal Services Act 1990. Unlike similar statutory
provisions for other legal professions, the statute is silent on the regulation of bodies (incorporated
or unincorporated – such as partnerships).
Appendix 1 sets out the corresponding statutory provisions for (by way of example) trade mark
attorneys and highlights in red wording which is not included in s57.
The provisions of s57 will need to be amended. This will be secured by a statutory instrument under
s69 of the LSA. There have been a number of these orders to date including for the Bar Standards
Board (barristers) CILEx Regulation (legal executives) and IPReg (patent and trade mark attorneys).
The Faculty Office will seek to include in this order certain additional enforcement powers applicable
to both individual notaries and notary practices where the Ministry of Justice has already indicated
that express vires is required.
Unfortunately the MOJ has indicated to the Legal Services Board that, due to work pressures, it is
unlikely to be in a position to draft and promote a s69 Oder for the Faculty Office for some time –
potentially up to two years.

This has prompted the development of a three phase approach to this project.

THE PROJECT FRAMEWORK

Phase 1
•
•
•
•

Consultation on the policy principles.
Consultation on the draft authorisation regulations.
Consultation on planned new sanctions.
Work with the LSB to start the process to secure a s69 Order.

The LSB will not be able to approve the draft regulations at that stage but will give consent in
principle.

Phase 2
•

Programme of resource and competency adjustments within the Faculty Office and
implementation of any necessary programme of training and infrastructure investment
(such as IT to facilitate online authorisations, renewals and payment of practice fees).

Phase 3
When the s69 draft order has progressed and is c 6-9 months from issue:
•
•
•

complete the review of the other regulations and amend (consulting as necessary).
draft (and consult on as necessary) a new practice fees scheme.
apply to the LSB for approval.

POLICY PRINCIPLES
The project has prompted a review of regulatory approach and appetite for risk.
Entity to include sole practitioners?
Sole practitioners, whether they practise in their own name or via a limited company, will fall under
the new authorisation regime. “Entity” regulation is, therefore, better recognised as (and named)
“practice” regulation.
Equally general partnerships will be treated as practices for the purposes of authorisation.

Ownership and management of practices
The view of the Faculty Office is that only notary owned and managed1 practices will be eligible for
authorisation. The Faculty Office will, at least at present, draw on its expertise in the regulation of
individual notaries.
The survey on the initial proposals for entity regulation confirmed (overwhelmingly – 92%) no
support for alternative business structures (where equity and management positions can be held by
non-authorised persons).
No practice which is currently “ABS like” will be authorised. Notaries should consider their current
arrangements.

Types of work (and client monies)
According to the annual profiling report:
•

•

only 35 notaries undertake conveyancing and/or probate as notaries (rather than as
solicitors). The survey suggests that these are sole practitioners (rather than notaries
practising within a partnership).
only 46 notaries (6%) hold client monies whereas 732 (94%) do not.

Conveyancing and probate carry very significant regulatory risks given the need for these practices
to hold large sums of client monies.
These activities could now be delivered under the regulation of CLIEx Regulation or the Council for
Licensed Conveyors who are both, in relation to conveyancing and probate, viable alternative
regulators to the Solicitors Regulation Authority.
The regulatory “burden” (such as compensation arrangements) and the potential costs (in the event
of a default) associated with the holding of client monies are generated by a very small number of
notaries but are borne by the profession as a whole.

1

“manager” means director or member or partner under s207 of the LSA

Equally the Faculty Office (with client protection at the heart of its regulatory arrangements) must
provide all necessary regulatory arrangements (and associated infrastructure such as staff) to ensure
it can meet its regulatory obligation of client protection despite these small numbers and
notwithstanding limited claims to date.
For this reason, the Faculty Office has considered, at length, whether to restrict authorisation to
notarial activities or to permit these further activities but require client monies to be held under a
third party trustee arrangement (such as BarCo).
The Faculty Office is currently considering, instead, the imposition of low thresholds on the amounts
of client monies which can be held, coupled with authorisation and practice fee arrangements more
representative of the additional appropriate oversight.

Public protection – Interventions and Sanctions
The s69 will contain express powers in relation of sanctions (beyond striking “off” the register and
similar) which are now typical to the regulation of professional services.
Thus it will include powers to fine and to disqualify office holders – principally the Compliance
Officer – see below.
The intended level of fine would be up to £25,000 for an individual and up to £250,000 for a
practice.
The Faculty Office can suspend a notary. It can inspect accounts records and premises. It cannot
currently intervene in a notarial practice. Powers of intervention would involve the Faculty Office
(directly or through agents) taking immediate control of a practice including the client account and
live matters. A new infrastructure within the Faculty Office (staff, training and agency
arrangements) would be necessary to ensure that at any time (and usually urgently) the Faculty
Office could intervene in a notarial practice wherever located.
As part of its deliberations over client monies (and the continuing authorisation of conveyancing and
probate activities), the Faculty Office has considered whether it should seek vires for intervention
powers given the associated cost to the profession of implementing new regulatory arrangements
(whether or not they are ever used).
The Faculty Office has decided that, whilst the s69 order will include powers of intervention, this is
to “future proof” implementation of any additional necessary changes to the regulations without a
further s69 Order should the profession (as a whole) seek to increase conveyancing and probate
activities.

Policy Principles – Questions about activities and the holding of client monies

1

If you would have been unable to undertake conveyancing and probate as a
notary would this have deterred you from applying to qualify as a notary?

2

In the context of risk to the profession as a whole should notaries be prohibited
from holding client monies (except on account of fees and disbursements)?

3

If notaries are not to be prohibited from holding client monies, do you agree that
there should be a cap on the level of client monies permitted to be held?

4

If there is to be a cap on client monies held, at what level should that cap be set?
The Faculty Offices suggests:
•
•

5

£25,000 for any one client
£50,000 in total at any one time

Should the holding of client monies be time limited?
The Faculty Offices suggest that client monies cannot be held for more than 21
working days.

6

If you do not agree that the holding of client monies should prohibited (or be
capped) or time limited, how do you consider the risk to the profession as a
whole might be addressed?

7

Should the Faculty Office charge an additional practice fee for practices which
hold client monies?

8

Should there be increased contributions to the compensation funds from
practices which hold client monies?

THE NEW NOTARIES (AUTHORISATION OF NOTARIAL PRACTICES) RULES

The draft rules are attached. The key points are:
•
•
•

The rules introduce the role of the Compliance Officer who will be the main point of contact
for the Faculty Office,
Authorisations will not be time limited but subject to an annual (simplified) renewal.
There would be an initial authorisation fee and annual renewal fee.

Information likely to be required
The information likely to be required on any application for authorisation will include:
•
•
•
•
•
•
•
•
•

Business plan
Staff (if any) profiles
Financial information
Accounting processes and AML arrangements
PII cover and (if separate) approved compensation grant arrangements for dishonesty and
fraud
Template Letter of Engagement and Terms & Conditions
Complaints procedure
Transparency proposals - in terms of fees
(For the Compliance Office) a clear Disclosure Barring Check

Fees
The annual fees framework has not yet been developed. Three alternative models are:
•
•
•

A fee based on turnover. This is the model adopted by the Solicitors Regulation Authority.
A fee based in the number of “fee earners.” This is the model adopted by IPReg.
A fee based on the number of notarial acts

(each with a base or minimum fee)
All of these models would benefit sole practitioners with modest practices.
Conveyancing and probate activities (or, alternatively, practices which hold client monies) might
attract additional fees. This model is similar to that adopted by CILEx Regulation.

Authorisation – Questions about the fees formula

9

Should the fee be based on:
•

Turnover? [X]

•

The number of fee earners (fee earner including paralegals and any
others providing legal services via the practice) [X]

•

The number of notarial acts? [X]

In addition to (or in lieu of) any comments please rank the alternatives in order of
preference within the [X] box.
10

Should there be an additional fee charged to practices undertaking conveyancing
and/or probate work?

11

Should the additional fee, instead, be where the practice holds client monies?

12

What alternative fee formula might be suitable and fair?

REVIEW OF THE CURRENT REGULATIONS

The following regulations will require amendment:
•
•
•

The Conduct & Discipline Rules (to incorporate the new sanctions)
The Accounts Rules
The current compensation (grant) schemes – no notarial practice will be authorised unless it
participates in the current compensation (grant) arrangements or other arrangements
approved by the Master

The proposed amendments will be included in the second planned consultation.
The Notaries Practice Rules 2014 (as amended) already envisage powers extending to “firms” and
major changes are not planned.
There may be consequential “tidying up” amendments of definitions etc to other regulations but
these are not expected to be significant.

HOW TO RESPOND

Please respond in writing by 5pm on 18 June 2018 to The Faculty Office:
By email to:
consultations@1thesanctuary.com
Please put “PRACTICE AUTHORISATION CONSULTATION RESPONSE” in the subject line of your
email)

Appendix 1
Statutory Provisions

Trade Mark Act 1994 as amended by the Legal Services Act 2007

83A Regulation of trade mark attorneys
(1)

The person who keeps the register under section 83 may make regulations which regulate—
(a) the keeping of the register and the registration of persons;
(b) the carrying on of trade mark agency work by registered persons.

(2)

Those regulations may, amongst other things, make—
(a) provision as to the educational and training qualifications, and other requirements, which
must be satisfied before an individual may be registered or for an individual to remain
registered;
(b) provision as to the requirements which must be met by a body (corporate or
unincorporate) before it may be registered or for it to remain registered, including provision as
to the management and control of the body;
(c) provision as to the educational, training or other requirements to be met by regulated
persons;
(d) provision regulating the practice, conduct and discipline of registered persons or regulated
persons;
(e) provision authorising in such cases as may be specified in the regulations the erasure
from the register of the name of any person registered in it, or the suspension of a person's
registration;
(f) provision requiring the payment of such fees as may be specified in or determined in
accordance with the regulations;
(g) provision about the provision to be made by registered persons in respect of complaints
made against them;
(h) provision about the keeping of records and accounts by registered persons or regulated
persons;
(i) provision for reviews of or appeals against decisions made under the regulations;
(j) provision as to the indemnification of registered persons or regulated persons against
losses arising from claims in respect of civil liability incurred by them.

(3)

Regulations under this section may make different provision for different purposes.

(4)

Regulations under this section which are not regulatory arrangements within the meaning of
the Legal Services Act 2007 are to be treated as such arrangements for the purposes of that
Act.

(5)

Before the appointed day, regulations under this section may be made only with the approval
of the Secretary of State.

(6)

The powers conferred to make regulations under this section are not to be taken to
prejudice—
(a) any other power which the person who keeps the register may have to make rules or
regulations (however they may be described and whether they are made under an enactment
or otherwise);
(b) any rules or regulations made by that person under any such power.

(7)

In this section—
“appointed day” means the day appointed for the coming into force of paragraph 1 of Schedule
4 to the Legal Services Act 2007;
“manager”, in relation to a body, has the same meaning as in the Legal Services Act 2007 (see
section 207);
“registered person” means—
(a) a registered trade mark attorney, or
(b) a body (corporate or unincorporate) registered in the register kept under section 83;
“regulated person” means a person who is not a registered person but is a manager or
employee of a body which is a registered person;
“trade mark agency work” means work done in the course of carrying on the business of acting
as agent for others for the purpose of—
(a)

applying for or obtaining the registration of trade marks in the United Kingdom or

elsewhere , or
(b)

conducting proceedings before the Comptroller relating to applications for or otherwise

in connection with the registration of trade marks

The Consultation Questions – consolidated
Policy Principles – Questions about activities and the holding of client monies
1

If you would have been unable to undertake conveyancing and probate as a notary would this have
deterred you from applying to qualify as a notary?

2

In the context of risk to the profession as a whole should notaries be prohibited from holding client
monies (except on account of fees and disbursements)?

3

If notaries are not to be prohibited from holding client monies, do you agree that there should be a
cap on the level of client monies permitted to be held?

4

If there is to be a cap on client monies held, at what level should that cap be set?
The Faculty Offices suggests:
•
•

5

£25,000 for any one client
£50,000 in total at any one time

Should the holding of client monies be time limited?
The Faculty Office suggest that client monies cannot be held for more than 21 working days

6

If you do not agree that the holding of client monies should prohibited (or be capped) or time
limited, how do you consider the risk to the profession as a whole might be addressed?

7

Should the Faculty Office charge an additional practice fee for practices which hold client monies?

8

Should there be increased contributions to the compensation funds from practices which hold
client monies?

Authorisation – Questions about the fees formula
9

Should the fee be based on:
•

Turnover? [X]

•

The number of fee earners (fee earner including paralegals and any others providing legal
services via the practice) [X]

•

The number of notarial acts? [X]

In addition to (or in lieu of) any comments please rank the alternatives in order of preference within
the [X] box.
10

Should there be an additional fee charged to practices undertaking conveyancing and/or probate
work?

11

Should the additional fee, instead, be where the practice holds client monies?

12

What alternative fee formula might be suitable and fair?

ANNEX 4

1

The Faculty Office
Practice Authorisation
Response to the March - June 2018 Consultation

Consultation
•

The consultation was launched in March and closed on 18 June. There have been internal
meetings, meetings with the Master of the Faculties and with the Advisory Board (which
includes representative of the Societies and the wider profession).

•

There were just over 130 replies excluding the Societies (but see below). Many notaries gave
considered and detailed replies. The Faculty Office is grateful to the profession.

The Policy Questions
A central part of the consultation was to seek views on two key policy principles:
•
•

Should notaries be permitted to hold client monies?
What should be the fee basis for authorisation?

Attached to this report are copies of:
•

•

A note issued to all members by the Council of the Notaries Society to which many notaries
made specific reference in their replies. The Notaries Society clarified that this paper was not
a formal response but offered to members as guidance. The note can be characterised as
being RISK based.
The response to the consultation from the Society of Scriveners Notaries. Although this
response covered other aspects, their key concern was with REPUTATION.

In terms of the wider profession, views were divided (quite evenly).
Albeit there were some who questioned "where is the risk?" it is fair to say that, generally, those
who wished to see conveyancing and probate services continue to be regulated by the Faculty Office
(or indeed client accounts being permitted without any cap) recognised that a more proactive
oversight regime would be appropriate and with costs being met via additional practice fees for
2

those who held client monies and/or undertook conveyancing and/or probate. RESOURCE
implications of any changes are, clearly, of significance to the Faculty Office

Risk: Proactive and Targeted Regulation
The Council of the Notaries Society recommended to its members that the Faculty Office
cease to regulate conveyancing and probate as being "insufficiently equipped" without
incurring "substantial additional expenditure" to regulate those activities.
The Faculty Office acknowledges the concern of the Notaries Society. Only a very small
number of notaries provide these "high risk" services but (potentially) cause a significant risk
to the wider profession.
However, on a proper analysis, the risk lies not just with these legal services but with the
levels and volumes of client monies which are held. Other members of the profession also
hold client monies.
The Faculty Offices equally acknowledges that there have been no instances of significant
dishonesty or "practice muddles" and places considerable store on this fact in determining
the next steps. No regulatory regime can be "risk free" and, even before the consultation
was published, the Faculty Office had considered, at length, its appetite for risk.
The following measures are proposed:
The Rules already largely provide for these measures and consequently they can come into
effect without undue delay:
•

Expand the information to be provided on admission and on practice certificate
renewal. For example, the arrangements for:
o cover in the event of illness or other incapacity
o file storage and security

•

Impose (where appropriate) practice conditions on practice certificates (and
publish them). For example:
o additional supervision measures
o restrictions on the holding of client monies
o (as currently) restrictions on the legal services to be provided

•

Require of all notaries holding client monies (for whatever purpose, at whatever
level and for whatever period):
o annual inspections
o (a fuller) accountants report which is to be provided as part of the annual
inspection, but which will be undertaken by an independent accountant
acting for the Faculty Office:
3

▪
▪

at the cost of the notary
with recommendations and concerns to be actively followed up (again
at the cost of the notary)

Further details and the timetable for implementation are being developed
and will be published in due course.
The Faculty Office recommends that, as a priority, notaries undertake a review of the use of
client accounts.
In addition (working with the Societies):
•

Review communications between the Faculty Office (and the Societies) and the
Legal Ombudsman to identify any areas of improvement which might streamline
resolution of service complaints.

•

Work with the Notaries Guarantee Society Limited to promote more transparency
around the compensation fund and to establish a joint compensation review panel.

Resource
The revised fee formula set out below will facilitate some additional resource within the
office, but the Faculty Office intends also to use external experts (such as accountants) to
undertake the additional oversight, the cost of which would be directly on-charged to the
relevant notary.
Practice Fees
There will be a further consultation in Spring 2019 on the detail of the following fee
formula.
Practice fees will be targeted and calculated as follows:
•
•

•

A fixed fee paid by all notaries, plus
A "top up" fee based on gross turnover (the exact formula will be determined after
an analysis of the income information requested within the 2018/19 practice fees
return). Third party disbursements would not be regarded as turnover for the
purposes of the calculation.
A further fee if client monies are held – this fee is intended to cover the cost of the
annual inspection and office resource. The accountant's fee will be on-charged
separately.

A similar formula has already been adopted by CILEx Regulation
The funding of the Contingency Fund will be reviewed. Although it is shown separately for
transparency purposes, it is essentially an element of the overall practice fee.
4

The fees paid to notarial inspectors and supervisors will also be reviewed. The Faculty Office
will also seek additional members for the panels.
This is intended to introduce a fairer system in terms of risk (resource) and affordability.
The numbers in the profession are currently dropping. In 2010 the Faculty Office issued 882
practising certificates. Last year the number was 758.
This has had a significant impact on income generation. A flat practice fee across all
individual notaries means that every member of the profession bears this impact regardless
of the profile of their practice.
Published financial forecasts show how tight Faculty Office budgets are.
http://www.facultyoffice.org.uk/wp-content/uploads/2018/09/Registrars-Annual-Report-YE-31-March-2018-Financial-Statements.pdf
Reputation
Strong regulation is an important (and not always recognised) element of reputation.
Website content and other public material is critical. It is important that the websites of the
Faculty Office and (but with no criticism to be implied) of the two Societies are up to date
and evidence a strong and effective, and active – and international – profession. The
Societies have the key role in preserving and enhancing the highly regarded reputation of
the profession. The Faculty Office intends to continue to work closely with both Societies to
promote regulation as a key element of that reputation.

December 2018
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FACULTY OFFICE
BALANCE SHEET
AND
REGISTRAR'S ACCOUNT

YEAR ENDED 31 MARCH 2019

HaysmacintyreLLP
Chartered Accountants
London

FACULTY OFFICE
NOT ARIAL FEES AND EXPENSES
YEAR ENDED 31 MARCH 2019
2019

£
Notarial and Practising Certificates Fees:
England & Wales & Overseas
Channel Islands
Notarial Admission Fees :
England & Wales admissions
Overseas admissions
Exam Income
Notarial Packs
Certificates of Exemption

Expenditure - Indirect
Registrar's Fees
Rent and rates
Light and heat
Repairs and maintenance
Insurance (Premises & Contents)
Cleaning
Stationery & Copying
Postage
Telephone
Catering
Sundries
Irrecoverable VAT

Expenditure - Direct
Salaries & N.I. Gointly employed start)
Staff costs recovered - Lado complaint
Regulatory Expenses
Code of Practice expenses
Inspections/Entity Regulation
Qualifying & Advisory Board members' expenses
IT Project
Legal Services Board Levy
OPBAS Levy
Crown Office fees
Audit & Accountancy
Insurance (Legal & Professional Fees indemnity)
Entertaining
Exam Expenses
Travel & Accommodation
Printing and stationery
Website
Sundries

2018

£
392,513
14,438

27,137
4,900
900
2,710
9,150

(Shortfall)/Surplus

2

£

389,348
3,187
15,238
14,144
75
2,1 JO
6,100

44,797

37,667

451,748

430,202

29,342
41,986
2,296
31,104
3,725
3,121
3,292
2,071
2,816
744
24,099

27,363
48,217
1,927
11,899
2,968
2,894
3,943
1,929
2,803
847
1,202
21,198

144,596

127,190

191,533
(3,400)

I 93,651
(2,075)
481

1,020
31,705
2,308
19,524
20,158
5,000
200
5,580
10,625
3,630
360
3,114
8,274
4,445
1,643

21,482
2,092
11,604
19,640
l,000
5,877
9,971
5,592
752
6,974
2,729
610

305,719

Retainer due to the Master of Faculties

£

280,380
(450,315)

{407,570)

1,433
(12,378)

22,632
(12,746)

(£10,945)

£9,886

