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Application made by the Costs Lawyer Standards Board
(CLSB) to the Legal Services Board (LSB) under Part 3 of
Schedule 4 to the Legal Services Act 2007, to make changes to
the CLSB’s Disciplinary Rules and Procedures
Summary of application
1. The overall aims of the proposed changes are to clarify, streamline and
update the CLSB’s Disciplinary Rules and Procedures (DR&P). As the rules
themselves make clear, the desired outcome of the changes (and of the
DR&P as a whole) is that consumers of Costs Lawyers’ services, the
general public, the regulated community and individual Costs Lawyers are
confident that the CLSB takes appropriate action where a Costs Lawyer
acts in contravention of their regulatory obligations.
2. In particular, this application seeks approval for:
I. The introduction of interim suspension orders (ISOs), allowing the
CLSB to suspend Costs Lawyers from practice while they are subject
to disciplinary investigation. This will enable the CLSB to take action
to protect consumers and the wider public pending the final
outcome of the disciplinary process.
II. Amendments to procedures and processes within the rules to
clarify key roles and responsibilities.
III. The introduction of a new transparency framework to publish, on
the CLSB website, details of any pending Conduct Committee
hearing, and enable interested parties to observe the hearing.
IV. Updating the regime to deal more clearly with the publication of
disciplinary outcomes, bringing the CLSB’s procedures for
publication into line with other proposed changes to the rules. This
includes clarifying that the outcome of a disciplinary process will
not be published until the procedure is completed, including
exhaustion of the appeal route.
V. Introduction of the ability to appoint additional Panel Members to
the existing Panel, on an ad hoc basis, should the need arise.
VI. Revision of the value of fixed costs and penalties to better reflect
the actual costs incurred in managing disciplinary processes, and to
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account for inflationary pressure, since the level of fixed costs and
penalties were first set in 2011.
3. The LSB is asked to approve the substantive regulatory changes
highlighted in red in the amended DR&P attached at Annex A to this
application. We have also attached (at Annex B) a document tracking the
changes between the current and proposed versions of the DR&P. Given
that various provisions have been moved, language and definitions have
been updated and consequential changes gave been made, we appreciate
that Annex B is difficult to navigate. We therefore hope that Annex A will
assist the LSB in engaging with the substantive elements of our proposals.

Current arrangements
4. The DR&P (last amended in April 2013 following LSB approval) set out the
processes to be followed where the CLSB receives information indicating
that a Costs Lawyer may have breached the CLSB’s rules. The present
rules are contained within the Costs Lawyer Handbook, accessible
through the homepage of the CLSB website. The current DR&P encompass
the following:
Rule 1: The jurisdiction of the rules
Rule 2: Administration of the rules
Rule 3: Setting out level one investigation procedures
Rule 4: Procedure if investigation recommends there is no case to
answer
Rule 5: Procedure if investigation recommends a minor disciplinary
finding
Rule 6: Procedure if investigation recommends referral to Conduct
Committee/appeal against warning letter or undertaking
Rule 7: Procedure relating to Conduct Committee (level two)
Rule 8: Procedure relating to Conduct Appeal Committee (level three)
Rule 9: Appeals procedure
Rule 10: Arrangements for recruitment and conditions for Panel
Members for Conduct Committee and Conduct Appeal Committee
Rule 11: Penalties which may be imposed by Conduct Committee
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Rule 12: Penalties which may be imposed by Conduct Appeal
Committee
Rule 13: Setting out costs which may be imposed
Rule 14: Procedure for publication of sanctions and costs orders
Rule 15: Procedure for delivery of documents
5. The rules also include a short introduction covering the legal basis and
scope of the rules, as well as a table of interpretation of terms.

Details of proposed changes and reasons
6. Subject to approval by the LSB, the existing DR&P will be replaced by the
proposed new DR&P at Annex A. While the majority of the substantive
regulations remain unaffected, there are a number of new and adjusted
rules in specific and important areas of the procedures, and in the
structures which support and deliver those procedures.
7. It is worth highlighting that in amending the DR&P we took into account
the findings of the Legal Services Board’s report on Enforcement in Legal
Services Regulation published in March 2019 and the LSB’s requirement
that enforcement processes should be: (i) consistent; (ii) independent; (iii)
risk and evidence based; (iv) documented; (v) transparent; (vi) focused on
consumer protection, maintaining professional principles and protecting
the public interest.
8. In addition, we considered relevant findings from the LSB’s 2014 report
Regulatory sanctions and appeals processes – An assessment of the
current [2014] arrangements (which we will refer to as the LSB Sanctions
and Appeals Report). While the report was written six years ago, it was
published after the CLSB’s DR&P were last amended in 2013. There are
therefore important best practices aspects, particularly around
transparency, consistency of powers and sanctions, and fair and effective
appeal arrangements, that are still very pertinent to providing some of
the evidence and rationale base for key DR&P changes. Where we think
the report is particularly relevant, we have highlighted this in the
application.
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9. We summarise in further detail below the key procedural and structural
amendments reflected in the rule changes.

A. Introduction of interim suspension orders

10.Under the existing DR&P the CLSB does not have the power to impose
ISOs. It is intended that the new power proposed in this application will
be presented in a standalone provision (rule 4). That rule encompasses
the following:
• Consideration of whether an ISO should be imposed will be made
on receipt of a Complaint.
• The effect of the ISO will be to impose a condition on the Costs
Lawyer’s practising certificate that he or she does not have the right
to practise while the order has effect.
• The rule is clear that an ISO must be fair, just and reasonable in all
circumstances, and may only be imposed if the CLSB is satisfied that
there is a risk to the public if it is not imposed, having regard to the
regulatory objectives.
• If there are grounds for an ISO, a Lay Person Panel Member will be
appointed to consider whether it should be imposed, and whether
further information should be sought from the Cost Lawyer first.
• An ISO will only be imposed where recommended by the Lay Person
Panel Member. The Costs Lawyer will be notified with reasons in
writing and the decision will be published in accordance with new
Rule 3 (see paragraph 26 of this application).
• The ISO will remain in force until an investigation has been
undertaken and a finding or determination has been made, or the
conditions for suspension are no longer met.
• The Costs Lawyer may apply in writing to have the ISO revoked at
any time while it is in force (if new evidence comes to light). The Lay
Person Panel Member has 14 calendar days to determine the
application. The CLSB will then notify the Costs Lawyer in writing of
the outcome.
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• The Costs Lawyer may appeal against a non-revocation decision
within 14 calendar days, which will be considered by a Conduct
Appeal Committee (which will not include the Lay Person Panel
Member who made the original decision).
• There will be no order for costs against the Costs Lawyer in relation
to an ISO, including in respect of an application for revocation or an
appeal.

Reasons for the introduction of ISOs

11.The LSB, in its transitional assessment of regulatory performance
published in January 2019, recommended that the CLSB “review whether,
in the absence of interim orders powers, it is able to ensure consumers and
others are protected should immediate suspension of a costs lawyer’s
authorisation be needed”.

12.In light of this recommendation, we considered the details of disciplinary
proceedings previously handled by the CLSB. While we did not identify
any cases in which it was felt that an ISO should or could have been
imposed (had such a power existed), we recognise that such a case could
theoretically arise in the future. We therefore consider it prudent to have
appropriate protections in place.
13.To assist us in developing a framework for the imposition of ISOs, we
undertook a review in 2019 of approaches taken by other regulatory
bodies. Our assessment was that there is no single, consistent approach
across the legal services market. In our review, we noted that the SRA and
BSB both have a much greater resources than the CLSB, and also regulate
a far more varied type of professional, including solicitors and barristers
of all practice areas, and professionals acting in quasi-judicial roles.
Solicitors also handle client money which presents a more significant risk
to consumers than applies to Costs Lawyers.
14.We have therefore designed a proportionate process that is appropriately
aligned to the CLSB’s resources, and the size and nature of our regulated
community. This seeks to balance between proportionality, procedural
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fairness and practicality. The LSB’s Sanctions and Appeals report
highlighted the need for the regulated community to feel confident that
they have a fair right of appeal, but that consumers must also be confident
that appeal arrangements are effective and consistent. As the new rules
set out, we propose that the ISO power will only be exercisable by the
CLSB following consideration by an independent Lay Person Panel
Member. If an ISO is imposed, the relevant Costs Lawyer can apply to have
it lifted at any time and the determination of that application by the Lay
Person Panel Member is subject to appeal.

B. Clarification of roles

15.The CLSB proposes to introduce (in Rule 6) the role of a Case Manager, to
assist parties with administrative and procedural elements of a case. In
particular, the Case Manager will assist in convening the Level Two
Conduct Committee stage (and if needed, at Level Three appeal stage –
see paragraph 17 below). The Case Manager role will be restricted to
administrative functions; a Case Manager will not be involved in
deliberations or substantive determinations of the relevant committee.
16.The Case Manager will be a suitably qualified person drawn from CLSB
staff or recruited via an appropriate agency (depending on capacity), and
will act in accordance with internal guidance that defines the parameters
of the role and explains the relevant processes and principles that the
Case Manager must follow. The guidance will be drafted following
approval of the rules by the LSB, however, we intend that it will cover:
• The distinction between administrative and decision-making
functions within the disciplinary process.
• Relevant aspects of the rules, such as time limits and notice
requirements.
• Confidentiality and data protection considerations.
• How to deal appropriately with vulnerable parties.
• Principles of procedural fairness that could impact administrative
matters, such as timeliness and access to information.
• How to identify issues that should be escalated within CLSB or
raised with the Conduct Committee.
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• Administrative aspects of identifying and appointing Panel
Members.
• Procedural good practice, such as the proper presentation of
document bundles.
• How to assist the parties and the public at a hearing.
The guidance will be subject to approval by the CLSB board following the
outcome of this application and will be implemented alongside the rules.
17.Rule 6 specifies that:
• The Costs Lawyer and Complainant will be informed of the name
and details of the appointed Case Manager.
• The Case Manager will advise the Complainant that a Conduct
Committee is to be convened (a complainant may attend the
hearing as a member of the public, even though, technically, they
are not classed as a party to the proceedings).
• The Case Manager will, not less than 28 calendar days before the
hearing, issue a formal written notification to the Costs Lawyer.
Rule 6 sets out the information which must be included in the
Notice and annexes.
• While some reasonable accommodation will be made for the Costs
Lawyer’s availability, the Case Manager will ultimately set an
appropriate hearing date, all circumstances considered.
• A Case Manager appointed under the Level Two stage may continue
to act on the same basis under the appeal process at Level Three.
• The Case Manager will notify the Complainant in the event an
appeal is filed.
• The Case Manager will, not less than 21 calendar days before the
Conduct Committee hearing, seek to establish what facts are
agreed between the CLSB and the Costs Lawyer.
• Rule 6 also sets out requirements for the Costs Lawyer and the CLSB
to advise the Case Manager on particular matters at key stages, for
example, if either party intends to call witnesses, and if the Costs
Lawyer intends to be accompanied or represented.
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18.The role of the CLSB’s Chief Executive Officer (CEO) has also been clarified.
The existing rules refer to certain actions and decisions being taken by the
CEO at Level One of the process (including defining a “Finding” as a
determination of the CEO). The revised rules now refer to decisions and
actions being taken by the CLSB as the regulatory body rather than by any
individual staff member. Where it remains appropriate to refer to an
individual – such as the individual who carries out a Level One
investigation – these references have been amended to ensure that the
CLSB can draw on the expertise of external professionals where the
subject matter of the case requires it. Rule 5.1.1 now provides that a Level
One investigation will be conducted by a senior member of CLSB staff or
by an external investigator appointed by the CLSB who is considered to
have the requisite expertise.

Reasons for changes

19.The introduction of a Case Manager to administer the process is a sensible
innovation to provide a consistent point of contact and facilitate a smooth
administrative running of proceedings. It meets the requirement in the
LSB’s regulatory performance framework that DR&P processes should
facilitate all parties being kept updated on progress and outcomes. The
concept of a Case Manager is also used by other regulators and arguably
now reflects best practice for disciplinary processes.

20.We have also taken into account feedback that we sought from Panel
Members following the conclusion of previous cases in respect of the
administration of the Conduct Committee. The need for a central point of
contact was a clear theme in the feedback received. Under the existing
DR&P, there is no single point of contact for the people involved in the
disciplinary process (including the Costs Lawyer, Complainant, witnesses
and Panel Members). Many of these parties will not have been involved
with a disciplinary process before, or will be unfamiliar with the detailed
procedures, and this has the potential to cause uncertainty or
apprehension.
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21.In making these changes we have also taken the opportunity, based on
learning from previous cases, to amend aspects of the rules concerning
the timing of the provision of evidence. Specifically, under the existing
rules, the Costs Lawyer is permitted to file evidence up to seven days
before a Level Two Conduct Committee hearing (Rule 7.4 of the current
DR&P). In a particular recent case, a party to the proceedings had been
critical of this part of the disciplinary procedure, even though it had been
consulted upon and approved by the LSB. We have therefore reviewed
and reflected on these concerns, and have extended the period (set out
in Rule 6.3.10) to 14 days. This change was included in the proposed rules
upon which we consulted and no objections were raised.
22.With regard to clarifying the role of the CEO, this is intended as a targeted
change to make clear that the CEO acts and makes decisions in the process
on behalf of the CLSB as the regulatory body. We feel it is necessary to
make clear that the CLSB’s board (to which the CEO is accountable) has
overall and ultimate responsibility for the CLSB’s activities.

C. Greater transparency

23.We propose to introduce a process, set out in new Rule 6.4, to publish
details of any pending Conduct Committee hearing on the CLSB website
and enable interested parties to observe the hearing. The Conduct
Committee will retain control over the proceedings, including the power
to ask members of the public to leave if their conduct is considered
unacceptable. As for the rationale, we consider it to be good practice to
make the process as transparent as possible, while respecting
confidentiality if needed, and ensuring decorum in the proceedings.
24.With regards to our appeals process, we propose to retain the approach
of appeals being considered on paper. We consider this to be
proportionate in circumstances where a Costs Lawyer will have had the
opportunity to be heard in person at first instance.
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D. Publication of disciplinary outcomes

25.The procedure for publication of sanctions and costs orders is covered in
Rule 14 of the current arrangements. This sets out that the CLSB may
publish the findings of any Conduct Committee or Conduct Appeal
Committee decision at its discretion in the stated publications/websites,
with certain exceptions. It also sets out the publication procedure in the
event of a warning letter or sanction. Under the revised DR&P in this
application, a new rule (Rule 3) is introduced that sets out revised
procedures for publication to bring the CLSB’s procedures for publication
in line with the other proposed changes, such as the publication of ISOs.

26.New Rule 3 covers publication of disciplinary outcomes. In summary, the
new rule states:
• That the purposes of publishing a disciplinary outcome is to protect
the public and to promote high standards across the Costs Lawyer
profession and that the CLSB will be guided by these purposes in
determining whether and how to publish.
• In the event a conduct breach is established under the DR&P, the
finding and any associated disciplinary outcome may be published
by the CLSB, unless publication would prejudice other proceedings
or human rights.
• Publication may be on the CLSB website and in any other location
that the CLSB deems appropriate. A note will also appear against
the name of the Costs Lawyer on the register of authorised and
regulated Costs Lawyers.
• Imposition of an ISO under rule 4 will be noted against the name of
the Costs Lawyer on the register for the period that the order is in
force.
• Other than where an ISO has been imposed, publication will only
occur where a breach of a Principle (as defined in the rule) has been
established against a Costs Lawyer and following expiry of the time
for an appeal under these DR&P. In the event the Costs Lawyer
appeals, the outcome under appeal will not be published pending
the outcome of the appeal.
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• Publication will be in accordance with the Data Protection Act and
the CLSB may rely upon any exemptions from general data
protection rules relating to the processing of personal data in
connection with regulatory activities.

Reasons for changes

27.We are of the view that there should be as much transparency in the
disciplinary procedures as possible, while not inhibiting due process and
fairness. Transparency was one of the key features of best practice
highlighted in the LSB Appeals and Sanctions report. We noted, for
example, reference to the 2006 Macrory Report on Regulatory Justice,
which considered that transparency was one of the key characteristics of
an effective sanctions and appeals process. Transparency, as the report
noted, is necessary to inform the public and the regulated community of
their rights, responsibilities and of the enforcement activity of the
regulator.

28.As previously referred to, the changes also accommodate and reflect
other proposed changes to the rules, for example, covering the
publication of ISOs.
29.Rule 3 underpins, and is augmented by, the CLSB’s Policy on Publication
of a Disciplinary Outcome. That policy will be updated to reflect the
provisions of the new DR&P if approved by the LSB and will be done so
prior to the rules coming into force.

E. Appointment of additional Panel Members

30.The CLSB currently has a pool of Panel Members who were recruited upon
the CLSB’s creation in 2011. Those Panel Members are called upon to
constitute Conduct Committees and Conduct Appeal Committees. The
CLSB proposes to retain its existing pool of Panel Members, but introduce
the option of appointing additional Panel Members on an ad hoc basis
should the need arise, as reflected in the definition of “Panel Member” at
the beginning of the DR&P. All Panel Members would (as now) be
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recruited on the basis of their expertise and independence, and would
agree to adhere to the CLSB’s Panel Member Code of Conduct.
31.Proposed criteria for the appointment of additional Panel Members are
set out in the draft policy document at Annex D. This establishes the
minimum requirements to become a Panel Member, including expertise
and training. Annex D also contains an amended version of the existing
Panel Member Code of Conduct, which has been reviewed against the
current Costs Lawyer Code of Conduct to ensure consistency and updated
in line with prevailing good practice. Annex D is subject to final approval
by the CLSB board once the outcome of this application is known and the
policy will be implemented alongside the rules.

Reasons for change

32.As part of the development of these changes we undertook a review in
August 2019 of comparable smaller legal regulators’ approaches to
recruitment of Panel members. While arrangements vary between
regulators, they are nonetheless designed to be proportionate and
responsive to their particular circumstances. For example, recruitment
and deployment of panel members takes into account the frequency of
disciplinary hearings, recruitment and training costs, while maintaining
the central requirement for members to be independent and impartial.
In introducing the ability to recruit ad hoc Panel members, we have
attempted to learn from these regulators’ arrangements, particularly in
respect of ensuring, for example, adherence to the Nolan principles and
the ECHR.

33.Given the small number of disciplinary hearings convened by the CLSB
(due to the comparatively small number of Costs Lawyers compared to,
for example, solicitors and barristers), the pool of Panel Members is
inevitably small. This has created practical difficulties in arranging
disciplinary hearings, in terms of coordinating the availability of all parties
whilst ensuring there is no undue delay. The ability to recruit ad hoc
members would ensure our disciplinary processes are more flexible,
responsive and timely, therefore fairer for all parties.
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F. Costs and financial penalties – changes in level and reasons

34.The DR&P provide for fixed costs to be paid to the CLSB where a
disciplinary finding is made against a Costs Lawyer. This payment
represents a contribution toward the costs of administering the
proceedings, thereby mitigating the burden on compliant Costs Lawyers
who fund the CLSB’s regulatory activities through practising certificate
fees.

35.Under the proposed DR&P, the value of fixed costs has been revised to
better reflect the actual costs incurred in managing disciplinary processes
and to account for inflationary pressure since the level of fixed costs was
first set in 2011. The proposed changes are summarised in the table
below.
Level of proceedings
Level one
Level two
Level three

Current £
250
1,000
1,500

Proposed £
500
1,250
1,250 (level 2) + 1,250 (level 3) =
2,500

36.The levels of financial penalties that can be imposed under the DR&P have
also been reviewed to ensure that the impact of inflation over time does
not undermine their deterrent effect. While the level of the financial
penalty is at the discretion of the Conduct Committee (up to the stated
maximum), guidance will be used to assist the Conduct Committee in
determining the level of any penalty imposed. This will involve updating
our existing Guidance on Decision Making and Penalties to reflect the
sanctions in the new DR&P. We will also take into account learnings from
the SRA's approach to financial penalties, as suggested by the Legal
Services Consumer Panel in its response to our consultation on the DR&P
(see further below). The updated guidance will be subject to approval by
the CLSB board following the outcome of this application and will be
implemented alongside the rules.
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37.The Macrory Report, referenced earlier, emphasised the need for
sanctions to change the behaviour of the individual and deter noncompliance. Of particular relevance to these changes is that sanctions
should be responsive and consider what is appropriate for the breach.
Feedback from Panel Members at the conclusion of previous cases
suggested that a larger spread of potential penalty values would give a
better opportunity to match the penalty with the severity of the breach.
38.We also propose removing the power of the Conduct Appeal Committee
(at Level Three) to increase the value of a financial penalty imposed by the
Conduct Committee (at Level Two). This is to ensure that the financial
penalty structure does not have the unintended consequence of
discouraging Costs Lawyers from bringing meritorious appeals against
Conduct Committee decisions. The proposed changes are summarised in
the table below.
Level of proceedings
Level one
Level two
Level three

Current £
Nil
Up to 2,000
Up to 4,000

Proposed £
Up to 500 (only where agreed)
Up to 5,000
Up to 5,000 (and no greater than
the amount imposed at level
two)

How the proposed alterations meet the Regulatory Objectives
and better regulation principles
Statement on the Regulatory Objectives

39.We have identified five Regulatory Objectives where we consider the
changes have relevance and impact:
• Protecting and promoting the public interest
• Protecting and promoting the interests of consumers of legal
services
• Supporting the constitutional principle of the rule of law
• Improving access to justice
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• Promoting and maintaining adherence to the professional
principles

Protecting and promoting the public interest and the interests of
consumers

40.We have covered both protecting and promoting the public interest and
the regulatory objectives in relation to consumers together in this section.

41.The LSB Sanctions and Appeals report was clear that the public must have
confidence that regulators will act on instances of poor conduct, and the
regulated community needs to be reassured that cases are being dealt
with fairly and consistently. The introduction of the ISOs will help promote
the public interest and protect consumers by ensuring that a client’s
exposure to risk from a Costs Lawyer can be removed while the Costs
Lawyer is subject to the CLSB’s disciplinary proceedings. The changes with
regards to more open hearings, and publishing disciplinary findings, will
also benefit consumers and is in the public interest, since it enables more
open access and an opportunity for greater scrutiny of the CLSB’s
disciplinary procedures and decisions.
42.With regards to the clarification of roles; the appointment of a case
manager; additional Panel members on an ad hoc basis; access to
hearings; and enhanced publication, all are designed to make the process
more efficient, transparent and, ultimately, timelier. We envisage that
these improvements will benefit all parties and will be in the public
interest, as issues of conduct and discipline can more ably be resolved
without undue delay and in an open way.
43.As referred to earlier, the upward adjustment of costs and financial
penalties will ensure that their inherent deterrent purpose is maintained
at a proportionate but effective level. This will be in the public interest
and benefit consumers by providing confidence in the ability of the CLSB’s
enforcement powers to have bite. As the LSB 2014 Sanctions and Appeals
report highlighted, where possible, the sanction should remedy the harm
caused to individual consumers and/or the public interest.
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Supporting the constitutional rule of law

44.The ability of a Costs Lawyer to apply in writing to have an ISO revoked at
any time while such an order is in force, provides the CLSB with a formal
mechanism to review and examine its continued efficacy and justification.
This ensures that there is a procedural tool for implementing regulatory
fairness when deploying the ISO power, and therefore acting within, and
upholding, the rule of law.

Improving access to justice

45.The ability for a Costs Lawyer to appeal the continuation of an ISO also
supports this particular objective by demonstrating a Costs Lawyer’s
entitlement to fair justice. The CLSB has taken into account the moral and
legally established principle of access to a fair system of justice. Article 6
of the European Convention on Human Rights (ECHR), establishes the
right to a fair trial and Article 6 also requires that a regulator either has
rules which comply with the ECHR, or allows recourse to challenge the
regulator’s decision in the Courts by Judicial Review.
46.At the same time, enhancing the efficiency of the process (through the
appointment of a Case Manager and so on) aims to minimise longer term
disruption to a Costs Lawyer’s professional activity while protecting
consumers. This means that potential clients are not prevented access to
a Costs Lawyer’s service longer than is necessary in order to protect the
client and consumers generally from harm.

Encouraging an independent, strong, diverse and effective legal
profession

47.Having a competent disciplinary process will help to support a strong and
effective costs lawyers profession, by giving confidence in the CLSB’s
enforcement regime, and therefore in its ability to encourage professional
standards in Costs Lawyers’ behaviour.
48.With regards to diversity, we recognise that disciplinary procedures can
give rise to equality issues. In particular, we appreciate the need for public
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bodies to ensure that there is not a detrimental or disproportionate
impact of regulatory changes in respect of any of the protected
characteristics included in the Equality Act 2010.
49.We have not identified any costs implications for compliant practitioners
of the proposed reforms. The changes will not necessitate any
adjustments to the internal systems and processes used by Costs Lawyers,
regardless of the nature of their practice. To the extent, we do not expect
the proposals for have a disproportionate cost impact on any particular
area of the regulated community. Any unique hardship caused by the
imposition of a financial sanction will be address by the Conduct
Committee on a case by case basis.
50.The rules provide that Costs Lawyers can be accompanied or represented
in the proceedings, ensuring that any vulnerabilities can be mitigated. The
guidance for Case Managers will also cover equality and diversity – as well
as vulnerability – issues, as will the updated Conduct Committee Code of
Conduct.
51.We have assessed the proposed rules against the diversity statistics
derived from our latest diversity survey, carried out in 2019. This did not
highlight any general issues with the rules, however we did note that one
member of our regulated community had commented that his physical
disability made it difficult to attend certain types of buildings. We
therefore felt it would be prudent to include an express reasonable
adjustments statement in the proposed rules, to ensure that any such
disability (physical or otherwise) can be accommodated within our
processes. We have made this change in Rule 1.8, mindful of the need for
consistency with the approach taken by the Legal Ombudsman (since
parties may find themselves involved in proceedings under both the ADR
scheme and the DR&P).
52.In terms of the rules themselves, we are conscious that the primary means
by which the public will access the DR&P is through our website. We have
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therefore ensured that the formatting and content is fully compliant with
the Web Content Accessibility Guidelines version 2.1 AA standard.
53.In sum, given the nature and limited scope of the amendments we have
not conducted a formal equality impact assessment, but we have taken
seriously the need to give careful consideration to this aspect. In
implementing the changes, particularly with regards to ISOs and
recruitment of ad hoc Panel Members and Case Managers, we will ensure
that we adhere to our equality and diversity obligations, including
relevant legislation. We will also ensure than in conducting our review of
the impact of the changes in 2022 that we look at whether there has been
any equality and diversity impacts. It is worth noting that no issues
concerning equality aspects were raised in consultation responses.

Promoting and maintaining adherence to the professional
principles

54.While these changes do not directly alter the professional principles and
regulatory framework that apply to Costs Lawyers regulated by the CLSB,
the introduction of ISOs, and enhancement of the conduct and discipline
process, including higher penalties and costs, all help to underpin the
ability of the CLSB to enforce those principles.

Better regulation principles
Proportionate

55.We consider that the changes are a proportionate approach to protecting
consumers through the ISOs, and provide confidence in the efficiency of
the wider process. We recognise that a balance must be struck between
our capability to protect consumers, while providing fairness to Costs
Lawyers subject to disciplinary proceedings. We believe that the right
balance has been achieved.

Accountable

56.The amended rules make it clearer that it is the CLSB as a regulatory body
that is accountable for decisions taken under the DR&P. The
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responsibilities and decision-making powers of the relevant committees
in the process are clearly set out, as is the role and remit of the new Case
Manager.
57.All parties, including the Complainant and Costs Lawyer, are empowered
to hold the CLSB to account for its disciplinary processes through the
introduction of enhanced transparency measures, such as the
opportunity for attendance at hearings and publication of outcomes.

Consistent

58.The changes are consistent within the existing framework of the DR&P
and the CLSB’s other regulatory arrangements. We have also ensured
that consequential amendments have been built in, to ensure
consistency, for example in respect of incorporating the introduction of
ISOs within the publication procedures. We have looked to the processes
of other legal services regulators to learn from best practice across the
sector and achieve consistency where appropriate.

Transparent

59.Ensuring transparency in our disciplinary process is a central feature of
these amendments. We see this as essential to earn the confidence of
Costs Lawyers and consumers in the efficacy of our enforcement
processes, and in the disciplinary decisions themselves. Therefore, the
publication of details of pending Conduct Committee hearings,
enablement of observation of hearings and publication of disciplinary
outcomes are all designed to make the process transparent.

Targeted

60.The introduction of ISOs is targeted at the risk that Costs Lawyers may
cause further consumer harm while subject to the disciplinary process.
Opening up hearings and enhancing publication are designed specifically,
as mentioned previously, to ensure transparency in the process and in
decisions. Creating a Case Manager, clarifying roles and enabling ad hoc
appointment of Panel Members are also all targeted at making the
process run more efficiently and timeously. Finally, the revision of
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penalties is targeted at strengthening the deterrent impact of our
enforcement regime.

Consultation
61.We consulted on the proposed changes from 26 September to 15
November 2019. Seven responses were received: three from individual
practitioners, two from members of our disciplinary Panel (together
referred to as individual respondents), one from the Legal Services
Consumer Panel (LSCP) and one from the Association of Costs Lawyers
(ACL). The proposed changes were well received and consultees provided
helpful feedback on points of detail.
62. The CLSB produced a consultation outcome report dated 20 January
2020, which has been published on our website and is attached at Annex
C to this application. That document sets out in detail the responses
received to the consultation and how we have taken respondents’
feedback into account in producing a final version of the DR&P for
submission with this application.
63.You will see from the outcome report that we have made improvements
to our proposals to address almost all of the comments made by
respondents. In the few instances where we did not believe it was
necessary or appropriate to change our proposals in light of the
consultation responses, we have clearly explained our reasoning in the
outcome report. By publishing the report, we have sought to make our
consultation and decision-making process as transparent as possible.
64.We have not reproduced the content of the outcome report here
verbatim, but would ask the LSB to consider it as forming an integral part
of this application.

Impact on other approved regulators
65.We do not believe that the proposed changes will have an impact on other
regulators. The Framework Memorandum of Understanding between the
20

approved regulators published in March 2019 exists to assist the
regulators of legal services in their regulatory work for the public interest.
It includes a requirement that regulators ensure that alleged misconduct
or other failures are properly investigated and decided upon by the most
appropriate regulator, and that information is shared (for example, with
regards to Costs Lawyers working in SRA regulated firms). Our proposed
DR&P will assist us in meeting our obligations under that framework.
66.We acknowledge the lack of consistency across the regulators with regard
to mechanisms for imposing ISOs. The introduction of ISOs will, in itself,
bring the CLSB in line with the others in terms of the principle of
suspension. We consider the issue of consistency raised by the LSCP in its
consultation response to be an important one, but it is a longer-term
matter requiring cross regulator cooperation and cannot be resolved
through the changes proposed in this application alone. As mentioned
above, we have drawn on examples of best practice from other regulators
in developing our proposals, which should assist in the move toward
consistency, and we will continue to work with other regulators when the
opportunity arises (such as on a joint approach to the publication of
disciplinary outcomes).

Implementation
67.Subject to LSB approval we intend to implement the new DR&P by May
2020. This timeframe was foreshadowed in the published consultation
outcome report and we will notify all Costs Lawyers at the point of
implementation through direct communication and on the CLSB website.
Costs Lawyers who are already subject to a disciplinary process upon
commencement of the new rules will be subject to the existing DR&P, as
made clear in Rule 1.1.

Review
68.The CLSB will review the efficacy of the reforms two years after
implementation. We will look in particular at the effectiveness of the ISOs,
how the clarification of roles and recruitment of ad hoc Panel members
has operated in practice, whether the level of costs and penalties remains
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adequate and any equality and diversity impacts. We have made a public
commitment to carry out this review in our consultation outcome report
(see page 8 of that document).

Contact details
The contact information for this application is as follows:
Kate Wellington
Chief Executive Officer
Costs Lawyers Standards Board
Email: ceokw@clsb.info
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ANNEX A
Disciplinary Rules
and Procedures

Effective date: xx May 2020
Costs Lawyer Standards Board

1

Definitions
The definitions below form part of these Disciplinary Rules and Procedures.
ACL
Case Manager

CLSB

CoC
Complaint

Complainant

Costs Lawyer
DR&P
Lay Person / NonLay Person
LSA
Panel Member

Association of Costs Lawyers (named in the LSA as the
Association of Law Costs Draftsmen).
Person appointed by the CLSB to assist in the
administration of a disciplinary matter at level two or
three, who may be a person employed by the CLSB.
Costs Lawyer Standards Board, acting as an approved
regulator under the LSA following delegated authority by
the ACL on 31 October 2011.
Costs Lawyer Code of Conduct effective at the time a
Principle might have been breached.
Information established by the CLSB under its
supervision arrangements or information received from
a third party (natural, legal or commercial) which relates
to a potential breach of a Principle by a Costs Lawyer.
The CLSB, or a person (natural, legal or commercial) who
brings information to the attention of the CLSB that a
Principle might have been breached by a Costs Lawyer.
A Costs Lawyer authorised and regulated by the CLSB.
These Disciplinary Rules and Procedures.
As defined in Schedule 1 paragraph 2(4) of the LSA.
Legal Services Act 2007.
An individual appointed by the CLSB (including on an ad
hoc basis) to serve on a Conduct Committee or Conduct
Appeal Committee who:
• is independent of the CLSB;
• has been neither an ACL Council member nor a
non-executive director of the CLSB for a period of
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Principle

Regulatory
Objectives

two years before being appointed as a Panel
Member; and
• has agreed in writing to adhere to the terms of the
CLSB’s Panel Member Code of Conduct and any
procedural guidance that the CLSB may issue for
Panel Members from time to time.
Any one or more of the seven principles a Costs Lawyer
must comply with under the CoC, namely:
1. Act with integrity and professionalism
2. Comply with your duty to the court in the
administration of justice
3. Act in the best interests of your client
4. Provide a good quality of work and service to each
client
5. Deal with the regulators and Legal Ombudsman in
an open and co-operative way
6. Treat everyone with dignity and respect
7. Keep your work on behalf of your client
confidential
The Principles are underpinned by CLSB rules, such as
Practising Rules and CPD Rules, contained in the CLSB
Handbook. A potential breach of a Principle may
therefore involve breach of a rule and a potential breach
of a rule may indicate the breach of a Principle. For this
reason, a reference to a Principle in these DR&P includes
a reference to any associated CLSB rule.
As defined in section 1(1) of the LSA.
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Background
These DR&P are made pursuant to the LSA, which requires the CLSB to act in a way that
it considers most appropriate for the purposes of meeting the Regulatory Objectives.
The CoC sets out the Principles that a Costs Lawyer must uphold in order to meet the
fundamental professional standards required of a Costs Lawyer. The Principles are
underpinned by CLSB rules, such as Practising Rules and CPD Rules. These DR&P
establish processes for determining whether a Costs Lawyer has breached a Principle
and/or an associated rule, as well as the consequences of any such breach. These DR&P
are published in the CLSB Handbook.

Objectives
The main aim of these DR&P is to promote the Regulatory Objectives, in particular:
• protecting and promoting the public interest;
• supporting the constitutional principle of the rule of law;
• protecting and promoting the interests of consumers;
• encouraging an independent, strong, diverse and effective legal profession;
• promoting and maintaining adherence to the professional principles.
These DR&P aim to be fair, consistent, transparent and proportionate procedures for
considering the conduct of Costs Lawyers. They also aim to provide a credible deterrent
to non-compliance with professional standards.
The desired outcome under these DR&P is that consumers of Costs Lawyers’ services,
the general public, the regulated community and individual Costs Lawyers are confident
that the CLSB takes appropriate action where a Costs Lawyer has acted or continues to
act in a way which breaches a Principle.

RULE 1: Jurisdiction
1.1

These DR&P come into effect on the effective date above and replace any other
disciplinary rules and procedures previously issued by the CLSB. These DR&P
govern Complaints made on or after the effective date.
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1.2

These DR&P apply where the following three criteria are met:
(i)
there is reason to suspect that a Costs Lawyer has been or is in breach of
a Principle;
(ii)
the Costs Lawyer held a practising certificate issued by the CLSB at the time
the alleged breach of a Principle occurred; and
(iii) the Costs Lawyer holds a practising certificate issued by the CLSB at the
time the Complaint is made to the CLSB.

1.3

Where the Complainant is not the CLSB, for these DR&P to apply a Complaint must
be made in writing to the CLSB:
(i)
within one calendar year from the date on which the matters giving rise to
the Complaint occurred; or
(ii) within one calendar year from the date on which the Complainant first
became aware that a breach of a Principle may have occurred.

1.4

In the event that a Complaint is made outside of the time limits in rule 1.3 above,
then the CLSB may only consider the Complaint if:
(i)
the Complainant provides a reasonable explanation for the delay in
making the Complaint and that delay does not cause unfair prejudice to
the Costs Lawyer involved; or
(ii)
if it is otherwise in the public interest to consider the Complaint.

1.5

The CLSB will not consider a Complaint by a litigant in person or a solicitor on the
other side of proceedings involving the Costs Lawyer, whilst those proceedings are
ongoing. The court has powers to consider conduct issues in the context of
ongoing proceedings.

1.6

In the event the CLSB accepts jurisdiction to investigate an alleged breach of a
Principle then the CLSB will confine itself to that alleged breach and to documents
and witness evidence which relate to that breach. If in the course of an
investigation the CLSB obtains information relating to another potential breach of
a Principle, the CLSB will treat that information as a fresh Complaint.
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1.7

The CLSB has entered into agreements with other regulatory bodies to govern
situations in which more than one regulatory body might have jurisdiction to
handle a Complaint. The CLSB will only exercise its jurisdiction under these DR&P
in accordance with such agreements. The CLSB will notify a Complainant if a
Complaint falls within this rule 1.7.

1.8

If a person to whom these DR&P apply has a disability, the CLSB will consider a
request by that person to make reasonable adjustments to the processes set out
in these DR&P. The CLSB will use best efforts to agree in advance suitable
reasonable adjustments, which are consistent with the objectives of these DR&P,
to address any substantial disadvantage the person might suffer. Where the CLSB
determines it is not possible or not appropriate to make the reasonable
adjustments requested, the CLSB will provide reasons in writing.

RULE 2: The Legal Ombudsman (service complaints)
2.1

A Complaint about service provided by a Costs Lawyer falls within the jurisdiction
of the Legal Ombudsman. A Complaint about the conduct of a Costs Lawyer (i.e.
breach of a Principle) falls within the jurisdiction of the CLSB.

2.2

In the event the CLSB receives a Complaint that falls within the jurisdiction of the
Legal Ombudsman and not the jurisdiction of the CLSB, the CLSB will inform the
Complainant of this and provide the Complainant with contact information for the
Legal Ombudsman.

2.3

In the event a Complaint relates to both the service and conduct of a Costs Lawyer
the CLSB will allow the Legal Ombudsman to conclude the service element of that
Complaint before the CLSB considers the conduct element of that Complaint,
unless the CLSB deems the conduct element so serious in nature that it requires
the immediate attention of the CLSB. For the purposes of rule 1.3, the CLSB will
treat the date of notification to the CLSB as being the date the Complaint was
made to either the CLSB or Legal Ombudsman.
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RULE 3: Publication of an outcome
3.1

The purposes of publishing a disciplinary outcome are to protect the public and to
promote high standards across the Costs Lawyer profession. The CLSB will be
guided by these purposes in determining whether and how to publish.

3.2

In the event a breach of a Principle has been established under these DR&P, the
finding and any associated disciplinary outcome may be published by the CLSB
unless publication would prejudice other proceedings or investigations (whether
of a legal or regulatory nature) or would involve a significant risk of a breach of
Article 8 of the Human Rights Act 1998.

3.3

Publication may be on the CLSB website and in any other location that the CLSB
deems appropriate for achieving the purposes in rule 3.1. A note will also appear
against the name of the Costs Lawyer on the register of authorised and regulated
Costs Lawyers.

3.4

Imposition of an interim suspension order under rule 4 will be noted against the
name of the Costs Lawyer on the register of authorised and regulated Costs
Lawyers for the period that the interim suspension order is in force.

3.5

Other than where an interim suspension order has been imposed, publication will
only occur where a breach of a Principle has been established against a Costs
Lawyer and following expiry of the time for an appeal under these DR&P. In the
event the Costs Lawyer appeals, publication of the finding under appeal will be
withheld pending the outcome of that appeal.

3.6

Publication will be in accordance with the Data Protection Act 2018, as amended
from time to time. The CLSB may rely upon any exemptions from general data
protection rules relating to the processing of personal data in connection with
regulatory activities.
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RULE 4: Interim suspension orders
4.1

On receipt of a Complaint, the CLSB shall consider whether or not the Costs
Lawyer’s practising certificate should be subject to an interim suspension order.
The effect of an interim suspension order is to impose a condition on the Costs
Lawyer’s practising certificate that the Costs Lawyer does not have the right to
practice as a Costs Lawyer pursuant to the CLSB’s Practising Rules while the
interim suspension order has effect.

4.2

An interim suspension order must be fair, just and reasonable in all the
circumstances and may only be imposed if the CLSB is satisfied that such a course
of action is justified having regard to:
(i)
the risk posed to the public if such an interim suspension order was not
implemented; and
(ii)
the Regulatory Objectives.

4.3

If the CLSB is of the view that there are grounds for imposing an interim
suspension order, the CLSB will appoint a Lay Person Panel Member to consider
the relevant facts and make a recommendation as to whether an interim
suspension order should be imposed. The Lay Person Panel Member will consider
whether it is appropriate, in all the circumstances, to seek further information
from the Costs Lawyer before making the recommendation.

4.4

An interim suspension order will:
(i)
be imposed by the CLSB only where recommended by the Lay Person Panel
Member appointed under rule 4.3;
(ii)
be notified in writing to the Costs Lawyer, including reasons why the
criteria in rule 4.2 for imposition of an interim suspension order are
considered to be met; and
(iii) be published in accordance with rule 3.

4.5

An interim suspension order shall remain in force until such time as:
(i)
an investigation has been undertaken in accordance with rule 5 and a
finding has been made as provided for in rule 5.2, in which case the interim
suspension order shall automatically lapse;
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(ii)

(iii)

the relevant Complaint is fully determined following a finding at level one,
level two or level three and the time for any appeal has expired, in which
case the CLSB will revoke the interim suspension order and notify the Costs
Lawyer in writing; or
the CLSB has reasonable grounds to believe that the criteria in rule 4.2 for
imposition of an interim suspension order are no longer met, in which case
the CLSB will revoke the interim suspension order and notify the Costs
Lawyer in writing.

4.6

The Costs Lawyer may apply in writing to have an interim suspension order
revoked at any time while such an order is in force if new evidence becomes
available that is material to the decision. The Lay Person Panel Member appointed
under rule 4.3 will determine the application within 14 calendar days of receipt,
taking into account the new evidence provided. The CLSB will notify the Costs
Lawyer in writing of the Lay Person Panel Member’s determination. If the Lay
Person Panel Member determines that the application should be allowed, the
CLSB will revoke the interim suspension order.

4.7

The Costs Lawyer may, within 14 calendar days of receiving written notification of
a determination under rule 4.6, appeal against that determination. The appeal will
be considered by a Conduct Appeal Committee appointed under rule 7.2. The Lay
Person Panel Member appointed under rule 4.3 shall not be a member of that
Conduct Appeal Committee.

4.8

An appeal under rule 4.7 must be made in writing, setting out the reasons why the
Costs Lawyer believes the interim suspension order should be revoked. The
Conduct Appeal Committee will consider the issue afresh. The CLSB will notify the
Costs Lawyer in writing of the outcome of the appeal. If the appeal is allowed, the
CLSB will revoke the interim suspension order as soon as practicable.

4.9

There will be no order for costs against the Costs Lawyer in relation to the
imposition of an interim suspension order, including in relation to any application
to have the interim suspension order revoked or any appeal. This rule does not
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impact the power to impose fixed costs orders in relation to other aspects of
disciplinary proceedings, as set out elsewhere in these DR&P.

RULE 5: Level one procedure
5.1 Investigation
5.1.1 In the event the CLSB accepts jurisdiction in respect of a Complaint, it will carry
out an investigation in relation to the Complaint. The investigation will be
conducted by a senior member of CLSB staff or by an external investigator
appointed by the CLSB who is considered to have the requisite expertise. The CLSB
will use all reasonable endeavours to ensure an investigation is completed within
three calendar months from the date an investigator is instructed or, in the event
a CLSB staff member conducts the investigation, from the date the CLSB accepts
jurisdiction.
5.1.2 The person carrying out the investigation will at all times:
(i)
act independently;
(ii)
maintain confidentiality; and
(iii) subject to (i) and (ii) above, make all enquiries and gather all evidence
required to enable them to draw accurate conclusions.
5.1.3 The CLSB or investigator will send a copy of the Complaint and any documents to
the Costs Lawyer inviting them to provide, within 28 calendar days, a response
which sets out concise observations (which may include admissions), supported
by evidence relevant to the investigation. The Costs Lawyer may make a written
request to the CLSB or investigator for an extension of time for responding, setting
out reasons why the extension is required. Only one extension will be permitted
other than where the CLSB is satisfied that there are exceptional circumstances,
in which case it may exercise its discretion to grant a further extension, taking into
account the public interest in the prompt investigation of Complaints.
5.1.4 The CLSB may consider multiple Complaints, or multiple potential breaches of a
Principle, as part of a single investigation so long as this is consistent with rule
5.1.2.
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5.1.5 In making a finding and recommending an outcome, the CLSB or the investigator
will consider, without limitation:
(i)
whether the alleged facts are disputed by the Costs Lawyer;
(ii)
whether the alleged conduct is isolated or systemic in nature;
(iii) the extent of any prejudice or loss caused or likely to be caused because
of the alleged conduct;
(iv) whether the alleged conduct involved the integrity or honesty of the Costs
Lawyer;
(v)
the Costs Lawyer’s standard of care and conduct leading up to the alleged
conduct;
(vi) whether the Costs Lawyer’s handling of the matter under their first-tier
complaints handling procedure was reasonable, and what steps, if any, the
Costs Lawyer had taken to address the issue;
(vii) whether any material harm has been caused to the standing of the Costs
Lawyer profession;
(viii) the disciplinary record of the Costs Lawyer;
(ix) whether it is a case which involves a matter of wider public interest;
(x)
whether the Costs Lawyer complied with Principle 5 throughout the
investigation.
5.1.6 All evidence that is relevant will be admissible in the investigation, unless
disclosing it to the CLSB or the investigator would be unlawful. The weight given
to any particular evidence or category of evidence will depend on what is fair and
reasonable in the circumstances.
5.1.7 At the conclusion of an investigation, the CLSB or the investigator will produce a
written report. It will set out the evidence considered as part of the investigation
and the conclusions drawn from the evidence. Conclusions will be reached on the
balance of probabilities.
5.1.8 The investigation report will contain one of the following findings:
(i)
no breach of a Principle occurred; or
(ii)
a breach of a Principle occurred.
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In the event of a finding that a breach of a Principle occurred, the investigation
report will also recommend that the CLSB implements one of the outcomes set
out in rule 5.3.1.
5.1.9 If the investigation report was prepared by an investigator appointed by the CLSB,
it will be evaluated by the CLSB to ensure it is thorough and fair. It will be at the
discretion of the CLSB as to whether further investigation is carried out before the
finding in the investigation report is acted upon. In such event, the Costs Lawyer
will be notified that further investigation will be undertaken and completed within
a period of 21 calendar days.

5.2 Investigation finding: No breach of a Principle occurred
5.2.1 If the investigation report includes a finding that no breach of a Principle occurred
then:
(i)
no further disciplinary action will be taken by the CLSB in relation to the
Complaint; and
(ii)
there will be no costs payable by either the Costs Lawyer or the CLSB to
the other.
5.2.2 The CLSB will inform the Costs Lawyer and Complainant of the finding in writing
as soon as reasonably practicable.

5.3 Investigation finding: Breach of a Principle occurred
5.3.1 If the investigation report includes a finding that a breach of a Principle occurred,
the CLSB may implement any of the following outcomes:
(i)
issue a warning letter, specifying conduct that the Costs Lawyer is
expected to engage in or avoid in the future;
(ii)
agree a written undertaking with the Costs Lawyer, specifying actions that
the Costs Lawyer has agreed to take or conduct that the Costs Lawyer has
agreed to avoid in the future;
(iii) refer the matter to a Conduct Committee (level two procedure) in
accordance with rule 6.
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5.3.2 The CLSB will inform the Costs Lawyer and Complainant of the finding and
associated outcome in writing as soon as reasonably practicable.
5.3.3 The CLSB will pursue whichever of the outcomes under rule 5.3.1 best promotes,
in the CLSB’s view, the objectives of these DR&P. In doing so, the CLSB will take
into account any recommendations in the investigation report, but will not be
bound by those recommendations.
5.3.4 The CLSB will always consider referring the matter to a Conduct Committee
where, without limitation:
(i)
the alleged breaches are, or have the potential to be, very serious or
sensitive;
(ii)
the conclusions of the investigation are finely balanced or the facts are
unclear;
(iii) the person carrying out the investigation feels they have not been able to
obtain all relevant evidence within the parameters set out in rule 5.1.2;
(iv) the CLSB is of the view that issuing a warning letter or agreeing a written
undertaking would not serve the objectives of these DR&P;
(v)
the matter otherwise raises an issue of significant public interest.
5.3.5 Where the CLSB determines that a written undertaking is the most appropriate
outcome, it will seek to agree that written undertaking with the Costs Lawyer
promptly following conclusion of the investigation. Once the terms of the
undertaking have been agreed, the CLSB will provide the proposed written
undertaking to the Costs Lawyer for the Costs Lawyer to sign and return within 14
calendar days. A written undertaking will have effect from the date of the Costs
Lawyer’s signature.
5.3.6 A warning letter or written undertaking will set out in brief the finding of the
investigation, including the Principle breached and the circumstances of the
breach.
5.3.7 A fixed costs order in the sum of £500, payable within 21 calendar days, will be
included in any warning letter or written undertaking. A written undertaking may
also include:
(i)
an undertaking to pay a financial penalty not exceeding £500;
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(ii)

the imposition of a condition on the Costs Lawyer’s practising certificate
for a specified period.

5.3.8 Where an investigation relates to more than one Complaint, or finds that more
than one breach of a Principle occurred, the CLSB may implement any
combination of the outcomes under rule 5.3.1 as are considered appropriate.
5.3.9 In the event the Costs Lawyer:
(i)
expresses to the CLSB that they do not intend to comply with the terms of
a warning letter;
(ii)
does not comply with the terms of a warning letter;
(iii) does not sign and return a proposed written undertaking within 14
calendar days of receipt; or
(iv) does not comply with the terms of an agreed written undertaking,
the CLSB may refer the matter to a Conduct Committee (level two procedure) and
will notify the Costs Lawyer of this in writing. The Conduct Committee may
consider the original Complaint that gave rise to the warning letter or written
undertaking, as well as the Costs Lawyer’s conduct that led to the matter being
referred to the Conduct Committee under this rule 5.3.9 in making its findings.
5.3.10The CLSB will not issue any further Costs Lawyer practising certificates to a Costs
Lawyer until such time as fixed costs and any financial penalty at level one have
been paid in full by the Costs Lawyer to the CLSB.

5.4 Breach of a Principle occurred: Right of appeal
5.4.1 A finding at level one may not be appealed by a Complainant.
5.4.2 The Costs Lawyer may appeal against a finding, following a level one investigation,
that a breach of a Principle occurred. The Costs Lawyer may also appeal against
the content of a warning letter issued under rule 5.3.1(i).
5.4.3 An appeal by the Costs Lawyer under rule 5.4.2 must be made to the CLSB in
writing, within 14 calendar days of:
(i)
receipt of written notification of a finding against the Costs Lawyer
following a level one investigation; or
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(ii)

receipt of a warning letter (where the appeal relates to the content of that
warning letter).

5.4.4 The appeal should identify one or more of the following grounds for appeal and
attach any evidence in support of those grounds:
(i)
there was a material error of law;
(ii) there was a failure to take into account material information;
(iii) the decision was irrational or based on irrelevant considerations;
(iv) there was a material failure to comply with these DR&P;
(v)
the decision is unlawful, for example because it infringes a person’s human
rights;
(vi) new evidence has been obtained which could not have been made
available when the decision was made and which will be material to the
decision.
5.4.5 An appeal under rule 5.4.2, which meets the criteria in rules 5.4.3 and 5.4.4, will
be determined by a Conduct Committee convened in accordance with rule 6.

RULE 6: Level two procedure (Conduct Committee)
6.1 Jurisdiction of a Conduct Committee
6.1.1 A Conduct Committee will have jurisdiction under these DR&P in the events
outlined in rule 5.3.1(iii), rule 5.3.9 and rule 5.4.5. Where a Conduct Committee
has jurisdiction, the CLSB will convene the Conduct Committee in accordance with
these DR&P as soon as reasonably practicable.

6.2 Conduct Committee composition
6.2.1 A Conduct Committee will comprise of two Lay Person Panel Members, one of
whom will act as Chair of the Conduct Committee, and one Non-Lay Person Panel
Member.
6.2.2 Before appointing a Panel Member to a Conduct Committee, the CLSB will confirm
that the Panel Member does not have any conflict of interest in relation to the
matter.
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6.2.3 A Lay Person Panel Member who was appointed under rule 4.3 to consider
matters relating to an interim suspension order may also be appointed to the
Conduct Committee. The Conduct Committee will be provided with all material
evidence that was made available to the Lay Person Panel Member.

6.3 Convening a Conduct Committee
6.3.1 The CLSB may appoint a Case Manager to assist in convening the Conduct
Committee. The role of the Case Manager is administrative only; they will have no
involvement in the substantive deliberations or determination of the Conduct
Committee.
6.3.2 The Costs Lawyer and Complainant will be notified of the name and contact details
of any Case Manager appointed.
6.3.3 The Case Manager will advise the Complainant that a Conduct Committee is to be
convened. A Complainant is not a party to disciplinary proceedings, but the
Complainant may attend the Conduct Committee hearing as a member of the
public.
6.3.4 The Case Manager will, not less than 28 calendar days before the Conduct
Committee hearing, issue a written Notice of Conduct Committee to the Costs
Lawyer. Whilst the Case Manager will use all reasonable endeavours to
accommodate the availability of the Costs Lawyer, the Case Manager may set a
Conduct Committee hearing date they consider appropriate in the circumstances.
6.3.5 The Notice of Conduct Committee will include the following information:
(i)
the Principle alleged to have been breached which the Conduct
Committee is being asked to consider;
(ii)
date, time and location of the Conduct Committee;
(iii) the Panel Members who will form the Conduct Committee;
(iv) the Costs Lawyer’s right to call witness evidence that has not been agreed
between the CLSB and the Costs Lawyer; and
(v)
the Costs Lawyer’s right to be accompanied or represented at their own
expense.
6.3.6 The Notice of Conduct Committee will annex the following:
(i)
a copy of the investigation report;
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(ii)
(iii)
(iv)

a copy of the CoC and any associated rules it is alleged have been
breached;
a copy of these DR&P; and
any other documentation the Case Manager considers appropriate in the
circumstances.

6.3.7 The Case Manager will, not less than 21 calendar days before the Conduct
Committee hearing, seek to establish what facts are agreed between the CLSB and
the Costs Lawyer.
6.3.8 The Costs Lawyer and the CLSB will, not less than 14 calendar days before the
Conduct Committee hearing, advise the Case Manager if they intend to call
witness evidence in relation to facts that have not been agreed between the CLSB
and the Costs Lawyer.
6.3.9 The Costs Lawyer will, not less than 14 calendar days before the Conduct
Committee hearing, advise the Case Manager if they intend to be
accompanied/represented.
6.3.10The Costs Lawyer may, not less than 14 calendar days before the Conduct
Committee hearing, file a skeleton argument with the Case Manager under which
they set out a brief synopsis of the matter before the Conduct Committee
outlining both issues that are agreed and issues that are not agreed between the
CLSB and the Costs Lawyer. The CLSB may, not less than 7 days before the Conduct
Committee hearing, file a reply to the skeleton argument addressing any issues
raised in the skeleton argument that are not dealt with in the investigation report.

6.4 Conduct Committee hearing
6.4.1 The CLSB will, not less than 14 calendar days before a Conduct Committee hearing,
publish a notice on the CLSB website that a Conduct Committee has been
convened. This notice will state the name of the Costs Lawyer, date, time and
location of the Conduct Committee hearing.
6.4.2 The Conduct Committee hearing will be open to observation by the public. No
member of the public will be heard unless prior permission is granted by the
Conduct Committee. The Conduct Committee may ask any member of the public
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to leave in the event their conduct is considered unacceptable during the Conduct
Committee hearing.
6.4.3 On the application of a party, or on the Conduct Committee’s own initiative, the
Conduct Committee may make an order for all or part of a hearing to be held in
private or for the identity of any person involved in the matter to be kept
confidential. The Conduct Committee will take the following factors into account
in determining whether to make such an order:
(i)
the hearing involves confidential information (including sensitive personal
data) and publicity would damage that confidentiality;
(ii)
the need to protect the interests of a vulnerable person;
(iii) the need to secure the proper administration of justice.
6.4.4 Where the Conduct Committee makes an order under Rule 6.4.3 it will produce
reasons for its decision, which will be published on the CLSB website. If publication
of reasons would defeat the purpose of making the order, the Conduct Committee
will produce a non-confidential version of its reasons, which explains the Conduct
Committee’s decision as transparently as is possible in the circumstances of the
case, for publication on the CLSB website.
6.4.5 The CLSB may be represented at the Conduct Committee hearing by a staff
member and/or other representative.
6.4.6 The Conduct Committee will act impartially. Members of the Conduct Committee
may ask questions of any witness, the Costs Lawyer and the CLSB’s representative.
6.4.7 Any witness, whose evidence has not been agreed and who has therefore been
called to give oral testimony, may be asked questions by the Costs Lawyer and/or
the CLSB’s representative at the direction of the Conduct Committee.
6.4.8 All evidence which is relevant will be admissible in a Conduct Committee hearing,
unless its disclosure would be unlawful.
6.4.9 If deemed appropriate in all the circumstances the Conduct Committee may take
legal advice from an independent lawyer, adjourning to take such advice if
required. The Case Manager may assist the Conduct Committee in sourcing
appropriate legal advice.
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6.4.10Any finding reached by a Conduct Committee will be on the balance of
probabilities and will be by majority.

6.5 Conduct Committee finding
6.5.1 Following the Conduct Committee hearing, the Conduct Committee will make an
order setting out its finding as to whether or not a breach of a Principle occurred.
The Conduct Committee may, if it considers it appropriate to do so, take into
account further written submissions from the Costs Lawyer as to any mitigating
circumstances prior to making an order for the imposition of sanctions under rule
6.5.2.
6.5.2 Where the Conduct Committee finds that a breach of Principle occurred, the
Conduct Committee may order one or more of the following sanctions:
(i)
a warning, specifying action the Costs Lawyer must take or must avoid in
the future, which may include sanctions that apply automatically upon
non-compliance with the terms of the warning;
(ii)
a financial penalty not exceeding £5,000;
(iii) imposition of a condition on the Costs Lawyer’s practising certificate for a
specified period;
(iv) suspension of the Costs Lawyer’s practising certificate for a period not
exceeding two years and suspension of the Costs Lawyer’s name from the
register of authorised and regulated Costs Lawyers for the same period
(and any such order may require the Costs Lawyer to return their current
practising certificate to the CLSB until the period of the suspension has
passed);
(v)
permanent revocation of the Costs Lawyer’s practising certificate and
removal of the Costs Lawyer’s name from the register of authorised and
regulated Costs Lawyers (and any such order may require the Costs Lawyer
to return their current practising certificate to the CLSB).
6.5.3 Where the Conduct Committee was convened to consider an appeal from a
finding at level one (under rule 5.4.5), the Conduct Committee’s order shall stand
in place of the level one finding and any associated outcomes. Where the appeal
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related to the content of a warning letter, the Conduct Committee’s order must
not include the sanctions in rule 6.5.2 (ii), (iii), (iv) or (v).
6.5.4 A fixed costs order in the sum of £1,250, payable within 21 calendar days, will be
included in any order made by the Conduct Committee where it finds that a
breach of a Principle occurred.
6.5.5 In the event the Conduct Committee orders that a financial penalty must be paid,
it shall stipulate a timeframe for payment.
6.5.6 The Case Manager will, within 21 calendar days of the Conduct Committee
hearing, notify the Costs Lawyer in writing of the Conduct Committee’s order and
reasons for its finding. In complex cases, it may take longer for the Conduct
Committee to reach a finding and articulate its reasons. In such cases the Case
Manager will keep the Costs Lawyer updated on the likely timeframe for
communication of the Conduct Committee’s order.
6.5.7 The Case Manager will, upon publication of a Conduct Committee’s finding, notify
the Complainant.
6.5.8 The CLSB will not issue any further practising certificates to the Costs Lawyer until
such time as fixed costs and any financial penalty imposed at level two have been
paid in full to the CLSB by the Costs Lawyer.

6.6 Right of appeal
6.6.1 There is no right of appeal by the Costs Lawyer where the Conduct Committee
hearing was convened to consider an appeal relating to a level one finding or the
content of a warning letter. In all other circumstances the Costs Lawyer may,
within 14 calendar days of notification of the Conduct Committee’s order, file a
written appeal with the Case Manager in relation to any aspect of that order,
identifying one or more of the following grounds for the appeal and attaching any
evidence in support of those grounds:
(i)
there was a material error of law;
(ii)
there was a failure to take into account material information;
(iii) the decision was irrational or based on irrelevant considerations;
(iv) there was a material failure to comply with these DR&P;
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(v)
(vi)

the decision was unlawful, for example because it infringes a person’s
human rights;
new evidence has been obtained which could not have been made
available prior to the Conduct Committee making its order and which will
be material to the decision.

6.6.2 A Case Manager appointed under level two may continue to act on the same basis
under an appeal at level three. The Case Manager will notify the Complainant in
the event an appeal is filed.
6.6.3 The finding of a Conduct Committee may not be appealed by the Complainant or
the CLSB.
6.6.4 Where an appeal is filed, any fixed costs or financial penalty included in the
Conduct Committee’s order at level two will not become payable until the appeal
has been determined, in accordance with rule 7.3.

RULE 7: Level three procedure (Conduct Appeal
Committee)
7.1 Conduct Appeal Committee composition
7.1.1 The Conduct Appeal Committee will comprise of two Lay Person Panel Members,
one of whom will act as Chair of the Conduct Appeal Committee, and one Non-Lay
Person Panel Member.
7.1.2 A Panel Member who was a member of the Conduct Committee that considered
the matter being appealed will not be a member of the Conduct Appeal
Committee.
7.1.3 Before appointing a Panel Member to a Conduct Appeal Committee, the CLSB will
confirm that the Panel Member does not have any conflict of interest in relation
to the matter.

7.2 Convening a Conduct Appeal Committee
7.2.1 The Costs Lawyer will be advised of the date that the Conduct Appeal Committee
will consider the appeal (the review date).
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7.2.2 The Case Manager will provide the CLSB with a copy of the Costs Lawyer’s appeal
notice and any documents submitted by the Costs Lawyer in support.
7.2.3 The CLSB may, not less than 14 calendar days before the Conduct Appeal
Committee review date, file a response to the appeal notice. The Case Manager
will provide this to the Costs Lawyer not less than 10 calendar days before the
review date.

7.3 Conduct Appeal Committee process
7.3.1 The Conduct Appeal Committee will meet in private and consider the appeal on
the papers.
7.3.2 The Conduct Appeal Committee will consider whether, on the balance of
probabilities, any valid ground for appeal has been made out by the Costs Lawyer.
If it has not, the Conduct Appeal Committee will uphold the Conduct Committee’s
order. If it has, the Conduct Appeal Committee will review the evidence that was
before the Conduct Committee as well as any new evidence and decide whether
to uphold or overturn the Conduct Committee’s order.
7.3.3 Where a ground of appeal has been made out, the Conduct Appeal Committee
may uphold or overturn the order of the Conduct Committee in full or in part. The
Conduct Appeal Committee may set aside any part of an order made by a Conduct
Committee and may substitute its own order, incorporating any of the sanctions
set out in rule 6.5.2, except that it may not impose a higher financial penalty than
that imposed by the Conduct Committee.
7.3.4 The finding of the Conduct Appeal Committee will be by majority.
7.3.5 If deemed appropriate in all the circumstances the Conduct Appeal Committee
may take legal advice from an independent lawyer, adjourning to take such advice
if required. The Case Manager may assist the Conduct Committee in sourcing
appropriate legal advice.
7.3.6 In the event the Conduct Appeal Committee:
(i) finds that no valid ground for appeal has been made out by the Costs
Lawyer; or
(ii) upholds the Conduct Committee’s order in full,
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the Costs Lawyer will be ordered to pay fixed costs at level three in the sum of
£1,250 (in addition to the £1,250 fixed costs ordered by the Conduct Committee
at level two and any financial penalty imposed at level two). Level two and level
three fixed costs, and any financial penalty imposed at level two, will be payable
to the CLSB within 14 calendar days of the Costs Lawyer receiving written
notification of the Conduct Appeal Committee’s order.
7.3.7 In the event the Conduct Appeal Committee overturns the Conduct Committee’s
order in full, the Costs Lawyer will not be liable for any costs of the Conduct
Committee at level two or of the Conduct Appeal Committee at level three.
7.3.8 In the event the Conduct Appeal Committee overturns the Conduct Committee’s
order in part, the Costs Lawyer will be liable to pay fixed costs ordered at level
two, and any financial penalty ordered at level two and upheld by the Conduct
Appeal Committee, within 14 calendar days of receiving written notification of the
Conduct Appeal Committee’s order. The Costs Lawyer will not be liable for any
fixed costs at level three.
7.3.9 The Conduct Appeal Committee may, by order, deal with any interim suspension
order that is in force in relation to the Costs Lawyer.

7.4 Following a Conduct Appeal Committee review
7.4.1 The Case Manager will, within 21 calendar days of the review date, notify the
Costs Lawyer, the Complainant and the CLSB in writing of the Conduct Appeal
Committee’s order and reasons for its finding. In complex cases, it may take longer
for the Conduct Appeal Committee to agree an order and articulate its reasons. In
such cases the Case Manager will keep the parties updated on the likely timeframe
for communication of the Conduct Appeal Committee’s order.
7.4.2 The CLSB will not issue any further practising certificates to the Costs Lawyer until
such time as fixed costs and any financial penalty ordered at level two or level
three have been paid in full to the CLSB by the Costs Lawyer.
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RULE 8: Provision of information
8.1

Where these DR&P require or permit the provision of documents, notice or other
information, that information may be provided by email unless the receiving party
has requested in advance that information be provided by post.
END
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ANNEX B
DISCIPLINARY RULES & PROCEDURES
COSTS LAWYERS
Regulator: Costs Lawyer Standards Board
Effective date: 24 April 2013

Introduction
These rules (“Rules”) were made pursuant to the Legal Services Act 2007 (“LSA”). On the effective
date above, the Association of Costs Lawyers (“ACL”) as an Approved Regulator delegated its
regulatory function to the Costs Lawyer Standards Board (“CLSB”). These Rules govern the
disciplinary procedures to regulate the conduct of Costs Lawyers and replace any other disciplinary
rules and procedures issued by the ACL.

Interpretation of terms within these Rules
Definitions
The definitions below form part of these Disciplinary Rules and Procedures.
ACL

The Association of Law Costs Draftsmen, known with effect
from 1 January 2011Lawyers (named in the LSA as the

Case Manager

CLSB

CoC
Complaint Costs
Lawyer

Association of Law Costs LawyersDraftsmen).
Person appointed by the CLSB to assist in the
administration of a disciplinary matter at level two or
three, who may be a person employed by the CLSB.
Costs Lawyer Standards Board , acting as an approved
regulator under the LSA following delegated authority by
the ACL on 31 October 2011.
Costs Lawyer Code of Conduct effective at the time a
Principle might have been breached.
A person who holds a current Practising Certificate and is
therefore authorised to carry on the following reserved legal
activities:

1

The exercise of a right of audienceInformation established by

the CLSB under its supervision arrangements or
information received from a third party (natural, legal or
commercial) which relates to a potential breach of a
Principle by a Costs Lawyer.
• The conduct of litigation
•

Complainant

The administration of oaths

AThe CLSB concern, or a person (natural, legal or

commercial) who makes a conduct complaintbrings
information to the attention of the CLSB or through the
Legal Ombudsmanthat a Principle might have been
breached by a Costs Lawyer.
Complaint
Documents

The complaint, as formalised in writing and any documentation
submitted or to be used in support of the complaint

Costs
LawyerFinding

Determination against a Costs Lawyers by the Chief Executive,
Conduct Committee or Conduct Appeal Committee following
investigation and consideration of the complaint A Costs

DR&P
Lay Person / NonLay Person

Lawyer authorised and regulated by the CLSB.
These Disciplinary Rules and Procedures.
As defined in Schedule 1 Sectionparagraph 2(4) of the
Legal Services Act 2007LSA.

Hybrid

Complaint which has both service and conduct elements to it

LSAComplaint

Legal Services Act 2007.

Non-Lay Person

A person who is not a Lay Person

Panel Member

IndividualAn individual appointed by the CLSB to be called
upon as required(including on an ad hoc basis) to serve on

a Conduct Committee or Conduct Appeal Committee.
who:
• is independent of the CLSB;
• has been neither an ACL Council member nor a
non-executive director of the CLSB for a period of
2

Principle

Regulatory
Objectives

two years before being appointed as a Panel
Member; and
• has agreed in writing to adhere to the terms of the
CLSB’s Panel Member Code of Conduct and any
procedural guidance that the CLSB may issue for
Panel Members from time to time.
Any one or more of the seven principles a Costs Lawyer
must comply with under the CoC, namely:
1. Act with integrity and professionalism
2. Comply with your duty to the court in the
administration of justice
3. Act in the best interests of your client
4. Provide a good quality of work and service to each
client
5. Deal with the regulators and Legal Ombudsman in
an open and co-operative way
6. Treat everyone with dignity and respect
7. Keep your work on behalf of your client
confidential
The Principles are underpinned by CLSB rules, such as
Practising Rules and CPD Rules, contained in the CLSB
Handbook. A potential breach of a Principle may
therefore involve breach of a rule and a potential breach
of a rule may indicate the breach of a Principle. For this
reason, a reference to a Principle in these DR&P includes
a reference to any associated CLSB rule.
As defined in section 1(1) of the LSA.
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Background
These DR&P are made pursuant to the LSA, which requires the CLSB to act in a way that
it considers most appropriate for the purposes of meeting the Regulatory Objectives.
The CoC sets out the Principles that a Costs Lawyer must uphold in order to meet the
fundamental professional standards required of a Costs Lawyer. The Principles are
underpinned by CLSB rules, such as Practising Rules and CPD Rules. These DR&P
establish processes for determining whether a Costs Lawyer has breached a Principle
and/or an associated rule, as well as the consequences of any such breach. These DR&P
are published in the CLSB Handbook.

Objectives
The main aim of these DR&P is to promote the Regulatory Objectives, in particular:
• protecting and promoting the public interest;
• supporting the constitutional principle of the rule of law;
• protecting and promoting the interests of consumers;
• encouraging an independent, strong, diverse and effective legal profession;
• promoting and maintaining adherence to the professional principles.
These DR&P aim to be fair, consistent, transparent and proportionate procedures for
considering the conduct of Costs Lawyers. They also aim to provide a credible deterrent
to non-compliance with professional standards.
The desired outcome under these DR&P is that consumers of Costs Lawyers’ services,
the general public, the regulated community and individual Costs Lawyers are confident
that the CLSB takes appropriate action where a Costs Lawyer has acted or continues to
act in a way which breaches a Principle.
RULE 1:

RULE 1: Jurisdiction

1.1

Subject to Rules 1.2 and 1.4 these Rules apply when:

1.1

a complaint about the conduct of These DR&P come into effect on the effective
date above and replace any other disciplinary rules and procedures previously
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issued by the CLSB. These DR&P govern Complaints made on or after the effective
date.
1.2

These DR&P apply where the following three criteria are met:
(i)
there is reason to suspect that a Costs Lawyer has been or is in breach of
a Principle;
(ii)
the Costs Lawyer held a practising certificate issued by the CLSB at the time
the alleged breach of a Principle occurred; and
(iii) the Costs Lawyer holds a practising certificate issued by the CLSB at the
time the Complaint is made to the CLSB.
(a)
(b)
(c)

Wherereferred to CLSB by a the Complainant or the Legal Ombudsman; or
CLSB has reasonable grounds to consider that its rules and codes have is not been
complied with by the CLSB, forCosts Lawyer; or
a Costs Lawyer files an appeal against a rule implementation.

1.21.3 To be considered under these Rules,DR&P to apply a complaintComplaint must be

received bymade in writing to the CLSB:
(a)(i) within a 12 month period one calendar year from the date on which the
matters giving rise to the complaintComplaint occurred; or
(b)(ii) within a 12 month periodone calendar year from the date on which the
Complainant first became aware that they had grounds for the complaint;
ora breach of a Principle may have occurred.
1.4

In the event that a Complaint is made outside of the time limits in rule 1.3 above,
then the CLSB may only consider the Complaint if:
(i)
the Complainant provides a reasonable explanation for the delay in
making the Complaint and that delay does not cause unfair prejudice to
the Costs Lawyer involved; or
(ii) if it is otherwise in the public interest to consider the Complaint.

1.5

The CLSB will not consider a Complaint by a litigant in person or a solicitor on the
other side of proceedings involving the Costs Lawyer, whilst those proceedings are
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ongoing. The court has powers to consider conduct issues in the context of
ongoing proceedings.
1.6

In the event canthe CLSB accepts jurisdiction to investigate an alleged breach of a
Principle then the CLSB will confine itself to that alleged breach and to documents
and witness evidence which relate to that breach. If in the course of an
investigation the CLSB obtains information relating to another potential breach of
a Principle, the CLSB will treat that information as a fresh Complaint.

1.7

The CLSB has entered into agreements with other regulatory bodies to govern
situations in which more than one regulatory body might have jurisdiction to
handle a Complaint. The CLSB will only exercise its jurisdiction under these DR&P
in accordance with such agreements. The CLSB will notify a Complainant if a
Complaint falls within this rule 1.7.

(c)1.8 If a person to whom these DR&P apply has a disability, the CLSB will consider a

request by that person to make reasonable adjustments to the processes set out
in these DR&P. The CLSB will use best efforts to agree in advance suitable
reasonable adjustments, which are consistent with the objectives of these DR&P,
to address any substantial disadvantage the person might suffer. Where the CLSB
determines it is not possible or not appropriate to make the reasonable
adjustments requested, the CLSB will provide sufficient and justifiable reasons as
to why the complaint could not have been brought earlier.in writing.
1.3

These Rules apply to complaints relating to the conduct of Costs Lawyers only.

These Rules do not apply to complaints

RULE 2: The Legal Ombudsman (service complaints)
1.42.1 A Complaint about the service provided by a Costs Lawyer, which fall falls within

the jurisdiction of the Legal Ombudsman. A Complaint about the conduct of a
Costs Lawyer (i.e. breach of a Principle) falls within the jurisdiction of the CLSB.
1.52.2 In the event the In accordance with a Memorandum of Understanding reached

withCLSB receives a Complaint that falls within the jurisdiction of the Legal
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Ombudsman, all complaints received by CLSB will first be directed to and not the
jurisdiction of the CLSB, the CLSB will inform the Complainant of this and provide
the Complainant with contact information for the Legal Ombudsman for them to
evaluate whether it falls within their jurisdiction in whole or part.
1.6

In the event a Complaint relates to both the Legal Ombudsman establishes the complaint is one of
service and conduct in whole or part, CLSB will be notified by the Legal Ombudsman.

1.72.3 In the event of a Hybrid Complaint,Costs Lawyer the CLSB will allow the Legal

Ombudsman to conclude the service element of the complaintthat Complaint
before the CLSB considers the conduct element of the complaintthat Complaint,
unless the CLSB deems the conduct element of the complaint the moreso serious
in nature. that it requires the immediate attention of the CLSB. For the purposes
of rule 1.3, the CLSB will treat the date of notification to the CLSB as being the
date the Complaint was made to either the CLSB or Legal Ombudsman.
RULE 2: Administration

RULE 3: Publication of an outcome
3.1

The purposes of publishing a disciplinary outcome are to protect the public and to
promote high standards across the Costs Lawyer profession. The CLSB will be
guided by these purposes in determining whether and how to publish.

3.2

In the event provide administrative support and a breach of a Principle has been
established under these DR&P, the finding and any associated disciplinary
outcome may be published by the CLSB unless publication would prejudice other
proceedings or investigations (whether of a legal or regulatory nature) or would
involve a significant risk of a breach of Article 8 of the Human Rights Act 1998.

3.3

Publication may be on the CLSB website and in any other location that the CLSB
deems appropriate for achieving the purposes in rule 3.1. A note will also appear
against the name of the Costs Lawyer on the register of authorised and regulated
Costs Lawyers.
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3.4

Imposition of an interim suspension order under rule 4 will be noted against the
name of the Costs Lawyer on the register of authorised and regulated Costs
Lawyers for the period that the interim suspension order is in force.

3.5

Other than where an interim suspension order has been imposed, publication will
only occur where a breach of a Principle has been established against a Costs
Lawyer and following expiry of the time for an appeal under these DR&P. In the
event the Costs Lawyer appeals, publication of the finding under appeal will be
withheld pending the outcome of that appeal.

3.6

Publication will be in accordance with the Data Protection Act 2018, as amended
from time to time. The CLSB may rely upon any exemptions from general data
protection rules relating to the processing of personal data in connection with
regulatory activities.

RULE 4: Interim suspension orders
4.1

On receipt of a Complaint, the CLSB shall consider whether or not the Costs
Lawyer’s practising certificate should be subject to an interim suspension order.
The effect of an interim suspension order is to impose a condition on the Costs
Lawyer’s practising certificate that the Costs Lawyer does not have the right to
practice as a Costs Lawyer pursuant to the CLSB’s Practising Rules while the
interim suspension order has effect.

4.2

An interim suspension order must be fair, just and reasonable in all the
circumstances and may only be imposed if the CLSB is satisfied that such a course
of action is justified having regard to:
(i)
the risk posed to the public if such an interim suspension order was not
implemented; and
(ii)
the Regulatory Objectives.

4.3

If the CLSB is of the view that there are grounds for imposing an interim
suspension order, the CLSB will appoint a Lay Person Panel Member to consider
the relevant facts and make a recommendation as to whether an interim
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suspension order should be imposed. The Lay Person Panel Member will consider
whether it is appropriate, in all the circumstances, to seek further information
from the Costs Lawyer before making the recommendation.
4.4

An interim suspension order will:
(i)
be imposed by the CLSB only where recommended by the Lay Person Panel
Member appointed under rule 4.3;
(ii) be notified in writing to the Costs Lawyer, including reasons why the
criteria in rule 4.2 for imposition of an interim suspension order are
considered to be met; and
(iii) be published in accordance with rule 3.

4.5

An interim suspension order shall remain in force until such time as:
(i)
an investigation has been undertaken in accordance with rule 5 and a
finding has been made as provided for in rule 5.2, in which case the interim
suspension order shall automatically lapse;
(ii)
the relevant Complaint is fully determined following a finding at level one,
level two or level three and the time for any appeal has expired, in which
case the CLSB will revoke the interim suspension order and notify the Costs
Lawyer in writing; or
(iii) the CLSB has reasonable grounds to believe that the criteria in rule 4.2 for
imposition of an interim suspension order are no longer met, in which case
the CLSB will revoke the interim suspension order and notify the Costs
Lawyer in writing.

4.6

The Costs Lawyer may apply in writing to have an interim suspension order
revoked at any time while such an order is in force if new evidence becomes
available that is material to the decision. The Lay Person Panel Member appointed
under rule 4.3 will determine the application within 14 calendar days of receipt,
taking into account the new evidence provided. The CLSB will notify the Costs
Lawyer in writing of the Lay Person Panel Member’s determination. If the Lay
Person Panel Member determines that the application should be allowed, the
CLSB will revoke the interim suspension order.
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2.14.7 The necessary support services to the Conduct Committee and Costs Lawyer may,

within 14 calendar days of receiving written notification of a determination under
rule 4.6, appeal against that determination. The appeal will be considered by a
Conduct Appeal Committee, to include: appointed under rule 7.2. The Lay Person
Panel Member appointed under rule 4.3 shall not be a member of that Conduct
Appeal Committee.
4.8

An appeal under rule 4.7 must be made in writing, setting out the reasons why the
Costs Lawyer believes the interim suspension order should be revoked. The
Conduct Appeal Committee will consider the issue afresh. The CLSB will notify the
Costs Lawyer in writing of the outcome of the appeal. If the appeal is allowed, the
CLSB will revoke the interim suspension order as soon as practicable.
(a)
(b)
(c)
(d)
(e)
(f)
(g)
(h)

4.9

There will be no Initiating an investigation into a complaint.
Making the necessary administrative arrangements.
Preparing the notices and papers.
Securing a suitable venue for the hearing or review.
Attending to minute any hearing or review.
Securing any independent legal or other advice as may be required by the Conduct
Committee or Conduct Appeal Committee.
Drawing up decision document and orders and sending the same to the Costs Lawyer
and Complainant.
The publication of decisions in the Costs Lawyer Journal and/or on the CLSB /ACL
website.

order for costs against the Costs Lawyer in relation to the imposition of an interim
suspension order, including in relation to any application to have the interim
suspension order revoked or any appeal. This rule does not impact the power to
impose fixed costs orders in relation to other aspects of disciplinary proceedings,
as set out elsewhere in these DR&P.
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RULE 5: Level one procedure
5.1 Investigation (level one)

RULE 3:
3.1
3.2
3.3

CLSB may initiate investigation of a Costs Lawyer at any time in the event of circumstances
defined under Rule 1.1.
CLSB will use all reasonable endeavours to ensure a complaint is fully investigated within 36
calendar days of receipt of the complaint.
Any investigation will be carried out by the Chief Executive of the CLSB or an appointed
investigator who will undertake an investigation in accordance with the following prescribed
standards at all times:

5.1.1 They will In the event the CLSB accepts jurisdiction in respect of a Complaint, it will
carry out an investigation in relation to the Complaint. The investigation will be
conducted by a senior member of CLSB staff or by an external investigator
appointed by the CLSB who is considered to have the requisite expertise. The CLSB
will use all reasonable endeavours to ensure an investigation is completed within
three calendar months from the date an investigator is instructed or, in the event
a CLSB staff member conducts the investigation, from the date the CLSB accepts
jurisdiction.
5.1.2 The person carrying out the investigation will at all times:
•(i)
act independently.;
They will act in the strictest confidence.
They will comply with the CLSB Confidentiality & Information Security Policy.

•
•

(ii)
They will fully investigate maintain confidentiality; and
•(iii) subject to (i) and (ii) above, make all enquiries and gather all evidence
required evidence to support their recommendation e.g. documents, witness
statements. to enable them to draw accurate conclusions.
3.45.1.3

The Chief ExecutiveCLSB or investigator will send a copy of the Complaint
Documents and any documents to the Costs Lawyer inviting them to provide,
within a period of 1428 calendar days from the date of the request, brief and, a
response which sets out concise observations (which may include admissions) in
order for ), supported by evidence relevant to the complaint to be fully
considered. investigation. The Costs Lawyer may seek make a written request to
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the CLSB or investigator for an extension to this 14 calendar day period by a
request in writing to the Chief Executive stating the reasons.of time for
responding, setting out reasons why the extension is required. Only one extension
(not exceeding 14 days) will be permitted other than where the CLSB is satisfied
that there are exceptional circumstances, in which case it may exercise its
discretion to grant a further extension, taking into account the public interest in
the prompt investigation of Complaints.
The investigative report will be in writing in a format prescribed by CLSB and will include detail of the
allegation and any relevant facts of evidence. It will include the explanation provided by the Costs Lawyer and
will attach such documents as required to support the explanation and findings therein.

5.1.4 The CLSB may consider multiple Complaints, or multiple potential breaches of a
Principle, as part of a single investigation so long as this is consistent with rule
5.1.2.
3.5
3.6

In making a

The report will conclude with one of the following recommendations:
(a)
No case to answer.
(b)
Minor disciplinary finding.
(c)
Referral to Conduct Committee for consideration.

3.75.1.5

In reaching the recommendation as set out in 3.6 and recommending an
outcome, the CLSB or the investigator will further consider, without limitation:
(i)
Whetherwhether the complaintalleged facts are disputed by the Costs
Lawyer;
(i)(ii) whether the alleged conduct is minorisolated or systemic in nature. ;
(ii)(iii) Thethe extent of any prejudice or loss caused or likely to be caused
because of that complained of.the alleged conduct;
(iii)(iv) Whetherwhether the complaintalleged conduct involved the integrity or
honesty of the Costs Lawyer.;
(iv)(v) Thethe Costs LawyersLawyer’s standard of care and conduct leading up to
that complained of.the alleged conduct;
(v)(vi) Whetherwhether the Costs LawyersLawyer’s handling of the matter under
their first-tier complaints handling procedure was reasonable, and what
steps, if any, the Costs Lawyer had taken to terminate or prevent
repetition of that complained of.address the issue;
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(vi)(vii)

Whetherwhether any material harm has been caused to the standing
of the Costs Lawyer profession.;
(vii)(viii)
The pastthe disciplinary record of the Costs Lawyer.;
(viii)(ix)
Whetherwhether it is a case which involves a matter of wider public
interest.;
(x)
whether the Costs Lawyer complied with Principle 5 throughout the
investigation.
5.1.6 All evidence The Chief Executive will consider and evaluate that is relevant will be
admissible in the investigation, unless disclosing it to the CLSB or the investigator
would be unlawful. The weight given to any external investigative particular
evidence or category of evidence will depend on what is fair and reasonable in the
circumstances.
5.1.7 At the conclusion of an investigation, the CLSB or the investigator will produce a
written report . It will set out the evidence considered as part of the investigation
and the conclusions drawn from the evidence. Conclusions will be reached on the
balance of probabilities.
5.1.8 The investigation report will contain one of the following findings:
(i)
no breach of a Principle occurred; or
(ii)
a breach of a Principle occurred.
In the event of a finding that a breach of a Principle occurred, the investigation
report will also recommend that the CLSB implements one of the outcomes set
out in rule 5.3.1.
3.85.1.9

If the investigation report was prepared by an investigator appointed by the
CLSB, it will be evaluated by the CLSB to ensure it is thorough and fair. It iswill be
at the discretion of the Chief ExecutiveCLSB as to whether further investigation is
carried out before the recommendation is considered by the Chief Executive and
finding in the investigation report is acted upon. In such event, the Costs Lawyer
will be notified that further investigation will be undertaken and completed within
a period of 21 calendar days.
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Any Finding at level one will be on the balance of probabilities.

3.9
3.10 All evidence which is fair and relevant will be admissible.
3.11 The Chief Executive will notify both parties in writing of the outcome.
RULE 4: Investigation recommends: No case to answer
4.1
In the event the Chief Executive finds or concurs with the investigators recommendation of “no case to
answer” the Chief Executive will write to both the Complainant and the Costs Lawyer advising them of that
conclusion.

4.2

There will be no cost order in such circumstances.

RULE 5: Investigation recommends: Minor disciplinary finding : No breach of
5.15.2

In the event the Chief Executive finds or concurs with the
recommendation of “a minor disciplinary finding” then the Chief
Executive may issue one of the following to the Costs Lawyer,
with a copy being sent to the Complainant:Principle occurred
(a)

(b)
5.2

a warning letter, which may also include a request that the cause of the complaint be
remedied and evidence provided to CLSB within a defined time period, failing which
the matter will be referred by CLSB to the Conduct Committee, and/or;
a proposed undertaking to be signed by the Costs Lawyer to effect changes within a
defined time period to avoid the complaint arising again.

Any warning letter or undertaking issued will set out in brief the findings of the If the

investigation on which it has been issued.
5.35.2.1
The warning letter or undertaking will state that should a complaint of the same nature be
received within 2 years of its date then the warning letter or undertaking and report on that complaint
will be used in evidence when the second complaint is considered.includes a finding that no
breach of a Principle occurred then:
5.4

5.5

The Costs Lawyer will be asked to sign their acceptance to the terms of any warning letter or
undertaking. CLSB will monitor to ensure accepted terms and undertakings are complied with.
In the event the Costs Lawyer does not accept the warning letter or proposed undertaking
issued then they may within 10 days of the letter communicating the warning or proposed
undertaking appeal to the Conduct Committee in accordance with the appeal Rules set out
herein.
A Finding at level one will attract an order for costs in the fixed sum of £250.00 payable within
21 days.

RULE 6: Investigation recommends: Referral to Conduct Committee/appeal against warning letter
or undertaking
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6.1
6.2
6.3

6.4

In the event the Chief Executive concurs with the recommendation of “referral to Conduct
Committee” CLSB will convene a Conduct Committee in accordance with Rule 7.
In the event a Costs Lawyer does not accept the Findings at level one then CLSB will convene a
Conduct Committee in accordance with Rule 7.
CLSB will disclose the investigative report, information and documentation (provided that
CLSB is not prevented for any reason by law) to:
• The Costs Lawyer or their representatives (if appointed).
• The Complainant.
• Anyone else in the public interest.
The Costs Lawyer will provide a written explanation for the basis of the appeal, including any
new facts or evidence not originally considered within 14 calendar days from the date the
appeal was filed.

(i)
(ii)

no further disciplinary action will be taken by the CLSB in relation to the
Complaint; and
there will be no costs payable by either the Costs Lawyer or the CLSB to
the other.

5.2.2 The CLSB will inform the Costs Lawyer and Complainant of the finding in writing
as soon as reasonably practicable.

5.3 Investigation finding: Breach of a Principle occurred
5.3.1 If the investigation report includes a finding that a breach of a Principle occurred,
the CLSB may implement any of the following outcomes:
(i)
issue a warning letter, specifying conduct that the Costs Lawyer is
expected to engage in or avoid in the future;
(ii)
agree a written undertaking with the Costs Lawyer, specifying actions that
the Costs Lawyer has agreed to take or conduct that the Costs Lawyer has
agreed to avoid in the future;
RULE 7:(iii) refer the matter to a Conduct Committee (level two) procedure) in
accordance with rule 6.
5.3.2 The CLSB will inform the Costs Lawyer and Complainant of the finding and
associated outcome in writing as soon as reasonably practicable.
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5.3.3 The CLSB will pursue whichever of the outcomes under rule 5.3.1 best promotes,
in the CLSB’s view, the objectives of these DR&P. In doing so, the CLSB will take
into account any recommendations in the investigation report, but will not be
bound by those recommendations.
5.3.4 The CLSB will always consider referring the matter to a Conduct Committee
where, without limitation:
(i)
the alleged breaches are, or have the potential to be, very serious or
sensitive;
(ii)
the conclusions of the investigation are finely balanced or the facts are
unclear;
(iii) the person carrying out the investigation feels they have not been able to
obtain all relevant evidence within the parameters set out in rule 5.1.2;
(iv) the CLSB is of the view that issuing a warning letter or agreeing a written
undertaking would not serve the objectives of these DR&P;
(v)
the matter otherwise raises an issue of significant public interest.
5.3.5 Where the CLSB determines that a written undertaking is the most appropriate
outcome, it will seek to agree that written undertaking with the Costs Lawyer
promptly following conclusion of the investigation. Once the terms of the
undertaking have been agreed, the CLSB will provide the proposed written
undertaking to the Costs Lawyer for the Costs Lawyer to sign and return within 14
calendar days. A written undertaking will have effect from the date of the Costs
Lawyer’s signature.
5.3.6 A warning letter or written undertaking will set out in brief the finding of the
investigation, including the Principle breached and the circumstances of the
breach.
5.3.7 A fixed costs order in the sum of £500, payable within 21 calendar days, will be
included in any warning letter or written undertaking. A written undertaking may
also include:
(i)
an undertaking to pay a financial penalty not exceeding £500;
(ii)
the imposition of a condition on the Costs Lawyer’s practising certificate
for a specified period.
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5.3.8 Where an investigation relates to more than one Complaint, or finds that more
than one breach of a Principle occurred, the CLSB may implement any
combination of the outcomes under rule 5.3.1 as are considered appropriate.
5.3.9 In the event the Costs Lawyer:
(i)
expresses to the CLSB that they do not intend to comply with the terms of
a warning letter;
(ii)
does not comply with the terms of a warning letter;
(iii) does not sign and return a proposed written undertaking within 14
calendar days of receipt; or
(iv) does not comply with the terms of an agreed written undertaking,
the CLSB may refer the matter to a Conduct Committee (level two procedure) and
will notify the Costs Lawyer of this in writing. The Conduct Committee may
consider the original Complaint that gave rise to the warning letter or written
undertaking, as well as the Costs Lawyer’s conduct that led to the matter being
referred to the Conduct Committee under this rule 5.3.9 in making its findings.
5.3.10The CLSB will not issue any further Costs Lawyer practising certificates to a Costs
Lawyer until such time as fixed costs and any financial penalty at level one have
been paid in full by the Costs Lawyer to the CLSB.

5.4 Breach of a Principle occurred: Right of appeal
5.4.1 A finding at level one may not be appealed by a Complainant.
5.4.2 The Costs Lawyer may appeal against a finding, following a level one investigation,
that a breach of a Principle occurred. The Costs Lawyer may also appeal against
the content of a warning letter issued under rule 5.3.1(i).
5.4.3 An appeal by the Costs Lawyer under rule 5.4.2 must be made to the CLSB in
writing, within 14 calendar days of:
(i)
receipt of written notification of a finding against the Costs Lawyer
following a level one investigation; or
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(ii)

receipt of a warning letter (where the appeal relates to the content of that
warning letter).

5.4.4 The appeal should identify one or more of the following grounds for appeal and
attach any evidence in support of those grounds:
(i)
there was a material error of law;
(ii)
there was a failure to take into account material information;
(iii) the decision was irrational or based on irrelevant considerations;
(iv) there was a material failure to comply with these DR&P;
(v)
the decision is unlawful, for example because it infringes a person’s human
rights;
(vi) new evidence has been obtained which could not have been made
available when the decision was made and which will be material to the
decision.
5.4.5 An appeal shallunder rule 5.4.2, which meets the criteria in rules 5.4.3 and 5.4.4,
will be determined by a Conduct Committee convened in accordance with rule 6.

RULE 6: Level two procedure (Conduct Committee)
6.1 Jurisdiction of a Conduct Committee
6.1.1 A Conduct Committee will have jurisdiction under these DR&P in the events
outlined in rule 5.3.1(iii), rule 5.3.9 and rule 5.4.5. Where a Conduct Committee
has jurisdiction, the CLSB will convene the Conduct Committee in accordance with
these DR&P as soon as reasonably practicable.

6.2 Conduct Committee composition
6.2.1 A Conduct Committee will comprise of three members including its chair. It shall be chaired
by a two Lay Person Panel Member, the further two members shall be one Lay PersonMembers,
one of whom will act as Chair of the Conduct Committee, and one Non-Lay Person
Panel Members who have no Member.
7.16.2.2

Before appointing a Panel Member to a Conduct Committee, the CLSB will
confirm that the Panel Member does not have any conflict of interest in relation
to the matter.
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6.2.3 A Lay Person Panel Member who was appointed under rule 4.3 to consider
matters relating to an interim suspension order may also be appointed to the
Conduct Committee. The Conduct Committee will be provided with all material
evidence that was made available to the Lay Person Panel Member.

6.3 Convening a Conduct Committee
6.3.1 The CLSB may appoint a Case Manager to assist in convening the Conduct
Committee. The role of the Case Manager is administrative only; they will have no
involvement in the substantive deliberations or determination of the Conduct
Committee.
6.3.2 The Costs Lawyer and Complainant will be given a minimumnotified of 14 calendar days’
noticethe name and contact details of any Case Manager appointed.
6.3.3 The Case Manager will advise the Complainant that a Conduct Committee is to be
convened. A Complainant is not a party to disciplinary proceedings, but the
Complainant may attend the Conduct Committee hearing. The notice will contain the
allegation to be considered, the as a member of the public.
6.3.4 The Case Manager will, not less than 28 calendar days before the Conduct
Committee hearing, issue a written Notice of Conduct Committee to the Costs
Lawyer. Whilst the Case Manager will use all reasonable endeavours to
accommodate the availability of the Costs Lawyer, the Case Manager may set a
Conduct Committee hearing date they consider appropriate in the circumstances.
6.3.5 The Notice of Conduct Committee will include the following information:
(i)
the Principle alleged to have been breached which the Conduct
Committee is being asked to consider;
7.2(ii) date, time and venue of the hearing and the nameslocation of the Conduct
Committee members. A copy of these Rules will also be attached to the
notice.;
(iii) The Costs Lawyer is entitled to attend and the Panel Members who will
form the Conduct Committee;
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(iv)
(v)

the Costs Lawyer’s right to call witness evidence that has not been agreed
between the CLSB and the Costs Lawyer; and
the Costs Lawyer’s right to be accompanied at the hearing. Should the
Costs Lawyer wish to be professionallyor represented they may do so at
their own expense.

6.3.6 The Costs LawyerNotice of Conduct Committee will annex the following:
(i)
a copy of the investigation report;
(ii)
a copy of the CoC and any associated rules it is required to notify
CLSBalleged have been breached;
(iii) a copy of these DR&P; and
(iv) any other documentation the Case Manager considers appropriate in the
circumstances.
6.3.7 The Case Manager will, not less than 521 calendar days before the Conduct
Committee hearing as to whether they will be attending,, seek to establish what facts are
agreed between the CLSB and the Costs Lawyer.
6.3.8 The Costs Lawyer and the CLSB will, not less than 14 calendar days before the
Conduct Committee hearing, advise the Case Manager if they will be intend to call
witness evidence in relation to facts that have not been agreed between the CLSB
and the Costs Lawyer.
7.36.3.9

7.4

The Costs Lawyer will, not less than 14 calendar days before the Conduct
Committee hearing, advise the Case Manager if they intend to be accompanied,
professionally /represented or calling any witnesses (names also required). .

Both the Complainant or Costs Lawyer are entitled to make further written representations
but these must be received by the CLSB not less than 7 calendar days before the hearing. CLSB
will ensure such representations are made available to the other party before the hearing.
The Complainant will not attend the

6.3.10The Costs Lawyer may, not less than 14 calendar days before the Conduct
Committee hearing, file a skeleton argument with the Case Manager under which
they set out a brief synopsis of the matter before the Conduct Committee
outlining both issues that are agreed and issues that are not agreed between the
CLSB and the Costs Lawyer. The CLSB may, not less than 7 days before the Conduct
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Committee hearing, file a reply to the skeleton argument addressing any issues
raised in the skeleton argument that are not dealt with in the investigation report.

6.4 Conduct Committee hearing
6.4.1 The CLSB will, not less than 14 calendar days before a Conduct Committee hearing,
publish a notice on the CLSB website that a Conduct Committee has been
convened. This notice will state the name of the Costs Lawyer, date, time and
location of the Conduct Committee hearing.
6.4.2 The Conduct Committee hearing will be open to observation by the public. No
member of the public will be heard unless requested to do soprior permission is
granted by the Conduct Committee . The Conduct Committee may ask any
member of the public to leave in the event their conduct is considered
unacceptable during the Conduct Committee hearing.
6.4.3 On the application of a party, or on the Conduct Committee’s own initiative, the
Conduct Committee may make an order for all or part of a hearing to be held in
private or for the identity of any person involved in the matter to be kept
confidential. The Conduct Committee will take the following factors into account
in determining whether to make such an order:
(i)
the hearing involves confidential information (including sensitive personal
data) and publicity would damage that confidentiality;
(ii)
the need to protect the interests of a vulnerable person;
(iii) the need to secure the proper administration of justice.
6.4.4 Where the Conduct Committee makes an order under Rule 6.4.3 it will produce
reasons for its decision, which will be published on the CLSB website. If publication
of reasons would defeat the purpose of making the order, the Conduct Committee
will produce a non-confidential version of its reasons, which explains the Conduct
Committee’s decision as a witness. In suchtransparently as is possible in the
circumstances, their attendance will be limited to their of the case, for publication on the
CLSB website.
6.4.5 The CLSB may be represented at the Conduct Committee hearing by a staff
member and/or other representative.
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6.4.6 The Conduct Committee will act impartially. Members of the Conduct Committee
may ask questions of any witness, the Costs Lawyer and the CLSB’s representative.
7.56.4.7

Any witness, whose evidence only. has not been agreed and who has
therefore been called to give oral testimony, may be asked questions by the Costs
Lawyer and/or the CLSB’s representative at the direction of the Conduct
Committee.

7.6
7.7

All evidence which is The relevant will be admissible in a Conduct Committee will

notify the Complainant and Costs Lawyer of its decision in writing within 14 calendar days of the
hearing. , unless its disclosure would

The decision of the Conduct Committee may be appealed by the Costs Lawyer only.

7.86.4.8
7.9

The decision and the reasons for the decision will

advised of the right of appeal.unlawful.

be

sent to the Costs Lawyer who shall be

There will be no right of appeal from the decision of the Conduct Committee of an appeal
against a warning letter or undertaking at level one.

7.106.4.9

If deemed appropriate in all the circumstances the Conduct Committee may
take legal advice from an independent Lawyerlawyer, adjourning any hearingto take
such advice if so required. The Case Manager may assist the Conduct Committee
in sourcing appropriate legal advice.

Any Finding at level two finding reached by a Conduct Committee will be on the
balance of probabilities.
6.4.10 All evidence which is fair and reasonable will be by majority.
7.11

6.5 Conduct Committee finding
6.5.1 Following the Conduct Committee hearing, the Conduct Committee will make an
order setting out its finding as to whether or not a breach of a Principle occurred.
The Conduct Committee may, if it considers it appropriate to do so, take into
account further written submissions from the Costs Lawyer as to any mitigating
circumstances prior to making an order for the imposition of sanctions under rule
6.5.2.
6.5.2 Where the Conduct Committee finds that a breach of Principle occurred, the
Conduct Committee may order one or more of the following sanctions:
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(i)

(ii)
(iii)
(iv)

(v)

a warning, specifying action the Costs Lawyer must take or must avoid in
the future, which may include sanctions that apply automatically upon
non-compliance with the terms of the warning;
a financial penalty not exceeding £5,000;
imposition of a condition on the Costs Lawyer’s practising certificate for a
specified period;
suspension of the Costs Lawyer’s practising certificate for a period not
exceeding two years and suspension of the Costs Lawyer’s name from the
register of authorised and regulated Costs Lawyers for the same period
(and any such order may require the Costs Lawyer to return their current
practising certificate to the CLSB until the period of the suspension has
passed);
permanent revocation of the Costs Lawyer’s practising certificate and
removal of the Costs Lawyer’s name from the register of authorised and
regulated Costs Lawyers (and any such order may require the Costs Lawyer
to return their current practising certificate to the CLSB).

6.5.3 Where the Conduct Committee was convened to consider an appeal from a
finding at level one (under rule 5.4.5), the Conduct Committee’s order shall stand
in place of the level one finding and any associated outcomes. Where the appeal
related to the content of a warning letter, the Conduct Committee’s order must
not include the sanctions in rule 6.5.2 (ii), (iii), (iv) or (v).
6.5.4 A fixed costs order in the sum of £1,250, payable within 21 calendar days, will be
included in any order made by the Conduct Committee where it finds that a
breach of a Principle occurred.
7.12
7.13

In the event admissible.
A Finding at level two will attract an order for costs in the fixed sum of £1,000 payable within
21 days.

RULE 8: Conduct Appeal Committee (level three)

6.5.5

Thethe

Conduct Committee orders that a financial penalty must be paid, it shall
stipulate a timeframe for payment.
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6.5.6 The Case Manager will, within 21 calendar days of the Conduct Committee
hearing, notify the Costs Lawyer in writing of the Conduct Committee’s order and
reasons for its finding. In complex cases, it may take longer for the Conduct
Committee to reach a finding and articulate its reasons. In such cases the Case
Manager will keep the Costs Lawyer updated on the likely timeframe for
communication of the Conduct Committee’s order.
6.5.7 The Case Manager will, upon publication of a Conduct Committee’s finding, notify
the Complainant.
6.5.8 The CLSB will not issue any further practising certificates to the Costs Lawyer until
such time as fixed costs and any financial penalty imposed at level two have been
paid in full to the CLSB by the Costs Lawyer.

6.6 Right of appeal
6.6.1 There is no right of appeal by the Costs Lawyer where the Conduct Committee
hearing was convened to consider an appeal relating to a level one finding or the
content of a warning letter. In all other circumstances the Costs Lawyer may,
within 14 calendar days of notification of athe Conduct Committee
decisionCommittee’s order, file an appeal against that decision setting out the a written
appeal with the Case Manager in relation to any aspect of that order, identifying
one or more of the following grounds for the appeal and attaching any evidence
in support of those grounds:
(i)
there was a material error of law;
(ii)
there was a failure to take into account material information;
(iii) the decision was irrational or based on irrelevant considerations;
(iv) there was a material failure to comply with these DR&P;
(v)
the decision was unlawful, for example because it infringes a person’s
human rights;
(vi) new evidence has been obtained which could not have been made
available prior to the Conduct Committee making its order and which will
be material to the decision.
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6.6.2 A Case Manager appointed under level two may continue to act on the same basis
under an appeal at level three. The Case Manager will notify the Complainant in
the event an appeal is filed.
6.6.3 The finding of a Conduct Committee may not be appealed by the Complainant or
the CLSB.
6.6.4 Where an appeal is filed, any fixed costs or financial penalty included in the
Conduct Committee’s order at level two will not become payable until the appeal
has been determined, in accordance with Rule 9. Any such appeal received by the CLSB will
be referred to arule 7.3.

RULE 7: Level three procedure (Conduct Appeal
Committee)
7.1 Conduct Appeal Committee for composition
7.1.1 The Conduct Appeal Committee will comprise of two Lay Person Panel Members,
one of whom will act as Chair of the Conduct Appeal Committee, and one Non-Lay
Person Panel Member.
7.1.2 A Panel Member who was a member of the Conduct Committee that considered
the matter being appealed will not be a member of the Conduct Appeal
Committee.
7.1.3 Before appointing a Panel Member to a Conduct Appeal Committee, the CLSB will
confirm that the Panel Member does not have any conflict of interest in relation
to the matter.

7.2 Convening a Conduct Appeal Committee
8.17.2.1

The Costs Lawyer will be advised of the date that the Conduct Appeal
Committee will consider the appeal (the review. date).

The Costs Lawyer and Complainant will be given

7.2.2 The Case Manager will provide the CLSB with a copy of the Costs Lawyer’s appeal
notice and any documents submitted by the Costs Lawyer in support.
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The CLSB may, not less than 14 calendar days’ notice of adays before the Conduct
Appeal Committee review although the decision on date, file a response to the
appeal notice. The Case Manager will be made on paper alone, there will be no hearing
of the provide this to the Costs Lawyer, Complainant or otherwise.
8.37.2.3
Both the Costs Lawyer and Complainant are entitled to make further written representations
but these must be received by CLSB no not less than 710 calendar days before the appeal date.
CLSB will ensure such representations are made available to the other party before the review.
date.
8.2

The

8.4
8.5

7.3 Conduct Appeal Committee can impose a greater penalty than the Conduct Committee.

The Conduct Appeal Committee shall comprise of three
members including its chair. It shall be chaired by a Lay Person
Panel Member, the further two members shall be one Lay
Person and one Non-Lay Person Panel Members who were not
involved in the original Conduct Committee hearing. process

8.67.3.1

The Conduct Appeal Committee will notify the Complainant and Costs Lawyer of its
decision in writing within 14 calendar days of meeting to review the case.meet in private and
consider the appeal on the papers.

7.3.2 The Conduct Appeal Committee will consider whether, on the balance of
probabilities, any valid ground for appeal has been made out by the Costs Lawyer.
If it has not, the Conduct Appeal Committee will uphold the Conduct Committee’s
order. If it has, the Conduct Appeal Committee will review the evidence that was
before the Conduct Committee as well as any new evidence and decide whether
to uphold or overturn the Conduct Committee’s order.
7.3.3 Where a ground of appeal has been made out, the Conduct Appeal Committee
may uphold or overturn the order of the Conduct Committee in full or in part. The
Conduct Appeal Committee may set aside any part of an order made by a Conduct
Committee and may substitute its own order, incorporating any of the sanctions
set out in rule 6.5.2, except that it may not impose a higher financial penalty than
that imposed by the Conduct Committee.
7.3.4 The finding of the Conduct Appeal Committee will be by majority.
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8.77.3.5

If deemed appropriate in all the circumstances the Conduct Appeal
Committee may take legal advice from an independent Lawyerlawyer, adjourning
any reviewto take such advice if so required. The Case Manager may assist the
Conduct Committee in sourcing appropriate legal advice.
Any Finding at level three will be on

8.8

In the balance of probabilities.

8.9
8.10

All evidence which is fair and relevant will be admissible.

event

A Finding at level three will attract an order for costs in the fixed sum of £1,500 payable
within 21 days.

RULE 9: Appeals
9.17.3.6

9.2
9.3

(e)

the
Appeal

The following applies in relation to both an appeal on a minor disciplinary Finding to

Conduct Committee
Committee.:

and an appeal against a Conduct Committee decision to Conduct

The appeal must be made in writing and must set out the grounds on which the appeal is
being made.
The only grounds for making an appeal are that the decision was flawed because:
(a)
there was a material error in law; and/or
(b)
there was a failure to take into account material information; and/or
(c)
the decision was irrational; and/or
(d)
the decision was one which could not be made; and/or

new evidence finds that no valid ground for appeal has been obtained which could not

have been made available when the decision was made.made out

9.4(i) An appeal shall be by way of a review and the appeal decision will be made on consideration
of written evidence alone, there will be no hearing of the the Costs Lawyer, Complainant or
otherwise. ; or

RULE 10: Panel Members for Conduct Committee and Conduct Appeal Committee

(ii)

CLSB shall advertise for and appoint Lay Person and Non-Lay Person Panel Members to be called
upon as required to serve on a Conduct Committee hearing or upholds the Conduct

Committee’s order in full,
the Costs Lawyer will be ordered to pay fixed costs at level three in the sum of
£1,250 (in addition to the £1,250 fixed costs ordered by the Conduct Committee
at level two and any financial penalty imposed at level two). Level two and level
three fixed costs, and any financial penalty imposed at level two, will be payable
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to the CLSB within 14 calendar days of the Costs Lawyer receiving written
notification of the Conduct Appeal Committee’s order.

10.2

In the event the Conduct Appeal Committee review.
A Panel Member mustoverturns the Conduct Committee’s order in full, the Costs
Lawyer will not be a serving memberliable for any costs of the ACL Council or have

10.3

served in such a capacity for 2 years before applying to become a Panel Member.
A Panel Member must not be a serving member of the CLSB Board or have served in such a
capacity for 2 years before applying to become a Panel Member.

10.1

10.47.3.7
10.5
10.6

10.7
10.8
10.9

A Panel Member who has served on the Conduct Committee may not then sit on at level

two or of the Conduct Appeal Committee in relation to the same complaint.at level three.

A Panel Member must only agree to serve in that capacity on a complaint on which they have
no conflict of interest.
A Panel Member will be reimbursed for their time and disbursements incurred in attendance
at a Conduct Committee hearing or Conduct Appeal Committee review at a rate agreed by the
CLSB board and prevailing at the time.
A Panel Member will not be an employee of CLSB and will hold no term of office, they will put
themselves forward to be called upon, on a needs be basis.
Panel Members will comply with the Panel Member Code of Conduct.
CLSB will review the suitability of the panel every two years and will advertise to replace any
Panel Member who indicates they no longer wish to serve in that capacity.

RULE 11: Penalties which may be imposed by Conduct Committee
11.1

In the event a complaint is substantiated and further to any costs the Conduct Appeal
Committee overturns the Conduct Committee’s order under Rule 13, the Conduct
Committee may also impose sanction(s) onin part, the Costs Lawyer by way of:
(a)

(b)

a warning letter to be signed by the Costs Lawyer which may also include a
requirement that the cause of the complaint be remedied within a defined time
period, and/or;
a proposed undertaking to be signed by the Costs Lawyer to effect changes within a
defined time period, and/or;
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(c)

payment of awill be liable to pay fixed costs ordered at level two, and any

financial penalty up to £2,000;ordered at level two and/or;
(d)

suspension of the Costs Lawyer’s Practising Certificate and name from the Register of
Costs Lawyer for a fixed term not exceeding 2 years, and/or;

permanent removal of the Costs Lawyer’s Practising Certificate and name
from the Register of Costs Lawyers. upheld by
Where the Conduct Committee directs a penalty to be paid it shall also direct the time in
(e)

11.2

which it is to be paid and the manner of payment.
RULE 12: Penalties which may be imposed by Conduct Appeal Committee
12.1

The , within 14 calendar days of receiving written notification of the Conduct

Appeal Committee may:
Dismiss the original decision, sanction and costs Committee’s order.
Uphold the original decision, sanction and costs order.
Uphold the original decision, but reduce the sanction.
Uphold the original decisions and revise the original sanction by way of:
(a) payment of a revised penalty up to £4,000, and/or;
(b) suspension of the Costs Lawyer’s Practising Certificate and name from the Register of
Costs Lawyer for a period of time at the discretion of the Conduct Appeal Committee,
and/or;
(c) permanent removal of the Costs Lawyer’s Practising Certificate and name from the
Register of Costs Lawyers.
Where the Conduct Appeal Committee upholds or finds in favour of a revised penalty it shall
state the time in which that penalty is to be paid.

(i)
(ii)
(iii)
(iv)

12.2

RULE 13: Costs
13.1 A costs order will be payable to CLSB within 21 days of the order being made.
13.2

A costs order will be for a The Costs Lawyer will not be liable for any fixed sum
dependent on the disciplinary level Finding:
Level one:
£250
Level two:
£1,000

7.3.8

Levelcosts at level three: £1,500.

13.3
13.4

The costs set out in Rule 13.2 reflect a contribution towards the actual costs of the process at
that level and will not therefore be subject to appeal.
There will be no costs order in the event an investigation concludes there is no case to
answer.
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13.5

13.6
13.7

Should a Costs Lawyer successfully appeal to the Conduct Committee or the Conduct Appeal
Committee with the original decision being dismissed, any costs order attached to that
decisions will be cancelled.
A costs order will be recoverable by the CLSB as a debt and failure by the Costs Lawyer to pay
the costs may lead to a further investigation or referral to the Conduct Appeal Committee
CLSB will have no right to order a Complainant to pay costs in the event a complaint is
unsubstantiated or dismissed.

RULE 14: Publication of sanctions and costs orders
14.1 CLSB may publish the findings of any Conduct Committee or Conduct Appeal Committee
decision at its discretion in the Costs Lawyer Journal and/or on the ACL/CLSB websites unless
publication would:
(a)
prejudice legal proceedings or investigations whether of a legal or regulatory nature;
or
disclose legally privileged

7.3.9 The Conduct Appeal Committee may, by order, deal with any interim suspension
order that is in force in relation to the Costs Lawyer.

7.4 Following a Conduct Appeal Committee review
7.4.1 The Case Manager will, within 21 calendar days of the review date, notify the
Costs Lawyer, the Complainant and the CLSB in writing of the Conduct Appeal
Committee’s order and reasons for its finding. In complex cases, it may take longer
for the Conduct Appeal Committee to agree an order and articulate its reasons. In
such cases the Case Manager will keep the parties updated on the likely timeframe
for communication of the Conduct Appeal Committee’s order.
7.4.2 The CLSB will not issue any further practising certificates to the Costs Lawyer until
such time as fixed costs and any financial penalty ordered at level two or level
three have been paid in full to the CLSB by the Costs Lawyer.
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(b)

RULE 8: Provision of information; or

8.1

involve a significant risk of a breach of Article 8 of the European Convention on Human Rights.Where

these DR&P require or permit the provision of documents, notice or other
information, that information may be provided by email unless the receiving party
has requested in advance that information be provided by post.
(c)

14.2

14.3

END

In the event a warning letter or undertaking is issued and accepted by the Costs Lawyer it
shall be recorded against the Costs Lawyers name on the Register of Costs Lawyers (available
for public inspection) and will be removed on expiry / completion in accordance with terms
stated therein.
In the event a sanction is issued by the Conduct Committee or Conduct Appeal Committee it
shall be recorded against the Costs Lawyers name on the Register of Costs Lawyers (available
for public inspection) for the period stipulated in the sanction.

RULE 15: Delivery of documents
15.1 The Complainant and Costs Lawyer shall send all documents to the CLSB marked and
addressed as follows:
Strictly private & confidential (addressee only)
Chief Executive
CLSB
Centurion House
129 Deansgate
Manchester
M3 3WR
15.2 Alternatively, documents can be sent to the CLSB by email headed private and confidential to:
ceo@clsb.info

15.3

15.4

In the event of using postal delivery, the Complainant and Costs Lawyer are advised to use a
method of post in which delivery is recorded as the CLSB cannot accept responsibility for any
failure by a postal service provider, to safely deliver documents.
CLSB will use a method of post in which delivery is recorded when issuing any documents,
notices or otherwise as required under these Rules.
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ANNEX C

Consultation
outcome
Disciplinary Rules and
Procedures

20 January 2020

Costs Lawyer Standards Board

1

Overview
The Costs Lawyer Standards Board (CLSB) regulates Costs Lawyers under the framework
established by the Legal Services Act 2007. To ensure that Costs Lawyers meet
appropriate professional standards, the CLSB imposes requirements in relation to
competency and conduct. These requirements are set out in various rules – such as the
Code of Conduct and the Continuing Professional Development (CPD) Rules – which are
collated in the Costs Lawyer Handbook.
The CLSB’s Disciplinary Rules and Procedures (DR&P) establish the processes to be
followed where the CLSB receives information indicating that a Costs Lawyer might have
breached the CLSB’s rules. On 26 September 2019 we launched a public consultation in
relation to proposed changes to our DR&P. The consultation document can be found on
our website here.
The consultation closed on 15 November 2019, following which we considered the
responses in detail. Seven responses were received: three from individual practitioners,
two from members of our disciplinary Panel (together referred to as individual
respondents), one from the Legal Services Consumer Panel (LSCP) and one from the
Association of Costs Lawyers (ACL). The proposed changes to the DR&P were well
received and consultees provided helpful feedback on points of detail. This document
sets out how the CLSB will take respondents’ feedback on board in implementing the
revised DR&P.

Responses to consultation questions
The consultation document posed seven questions to consultees, seeking targeted
feedback on core aspects of the proposals. Most respondents addressed each question.

Consultation question 1: Interim suspension orders
Consultees were generally positive about the proposals for introducing a power to
impose interim suspension orders (ISOs) that would enable the temporary suspension
of a Costs Lawyer’s practicing certificate. The individual respondents affirmed that the
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changes struck the right balance between proportionality, procedural fairness and
workability. The LSCP welcomed the proposal, noting that it would meet the Legal
Services Board’s (LSB’s) recommendations with regards to ISOs and better protect the
public and consumer interest. It would also bring the CLSB’s arrangements in line with
the other regulators of legal services.
ACL said it was not opposed to the principle of ISOs, noting that is in the interests of its
members that consumers are provided with the regulatory protection they expect when
instructing a Costs Lawyer. Thus, should a situation arise where the wider consumer
interest would be aided by the immediate suspension of a Costs Lawyer’s authorisation,
such an order should be at the CLSB’s disposal. It added that as the Costs Lawyer branch
of the legal profession is relatively small compared to other legal professions, it is
inevitable that situations which merit an ISO in practice will be rare.
ACL said it was pleased to note that the CLSB could not identify a past case where an ISO
should have been made, had the power existed. Against this backdrop, ACL emphasised
the importance of the Lay Panel Member in determining whether an ISO should be
imposed and the importance of the appeals process. ACL confirmed it had no objections
to the process outlined in the consultation but would urge regular reviews of procedures
in the event that they are put into action.
We agree that regular review is warranted to ensure any new procedures are operating
effectively. In addition to routine review of the new regulatory arrangements as a whole
(discussed further below), we will carry out a focused review of the process for imposing
ISOs once the ISO power has been used for the first time.
Finally, one individual commented that the Lay Panel Member imposing the ISO should
be able to sit on any subsequent Conduct Committee provided that this is made clear to
all involved and the evidence they were given is available to the Conduct Committee.
We agree that this should be permissible and accept that this is not explicitly set out in
the proposed rules; we will therefore add a provision to this effect in a new rule 6.2.3.
We will, however, retain the provision stating that the Lay Panel Member may not sit on
the Conduct Appeal Committee that hears any appeal from their decision in relation to
3

an ISO. We take on board ACL’s comments about the importance of an independent
appeals process in this regard.

Consultation question 2: Clarification of roles
All respondents believed that the introduction of a Case Manager would be a sensible
change. One Panel member believed the introduction of a Case Manager was critical to
improving the experience of those involved in the process. The LSCP agreed it would be
helpful to introduce the Case Manager role, enabling all the parties involved to have a
single point of contact, including the Costs Lawyer, complainant, witnesses and Panel
Members. ACL also welcomed any revisions, including the introduction of case
managers, designed to improve communication between a Costs Lawyer and the
disciplinary process in line with the LSB’s requirements.
Given the tenor and detail of the responses to this question, we do not believe that any
changes to our proposals are required.

Consultation question 3: Transparency
The consultation document sought feedback on whether respondents felt there were
any specific circumstances in which Conduct Committee hearings should be held in
private.
One individual respondent noted that a hearing in private could potentially be required
if it dealt with a complaint arising from conduct in the context of confidential
proceedings (or arbitration). In such circumstances, the respondent thought it might be
necessary to refer to confidential documents or matters, necessitating a private hearing.
Civil Procedure Rule 39.2 provides guidance as to when hearings before the court may
be heard in private, and it was suggested that it may be worth importing some of those
principles into the DR&P such that the Conduct Committee could consider whether a
hearing should be in private on a case by case basis (upon their own motion or as applied
for). A second individual respondent agreed that there may be occasions when a hearing
or a part of it has to remain private at the discretion of the panel and this “safety net”
should be explicitly built into the rules.
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The LSCP said that it did not envisage any circumstances in which a private hearing
should be held other than perhaps the case being commercially sensitive. ACL said it is
committed to encouraging greater transparency within the regulatory and disciplinary
processes that affect its members. In line with the practice of other regulators, ACL
accepts that Conduct Committee hearings should be held in public in most
circumstances. ACL suggested, however, that the revised rules permit the Conduct
Committee to hold hearings in private in exceptional circumstances, on the application
of either party. It was felt that this would bring procedures into line with other arms of
the legal profession, for instance the Solicitors Disciplinary Tribunal.
Given that respondents could envisage circumstances in which it might be necessary and
appropriate to hold hearings in private, we agree that it would be prudent to make
provision for this as an exception to the usual position. We also agree that this should
be at the discretion of the Conduct Committee upon its own motion or application of
either party. We therefore propose to introduce such a discretion into the new DR&P to
reflect the feedback received (as new rule 6.4.3). In setting out parameters for the
exercise of that discretion, we will take into account Civil Procedure Rule 39.2 as
suggested.
Another individual respondent said that, while they were content with the proposed
changes, depending on the nature of the complaint there might need to be oversight of
any decision to hold a hearing in private, with clear reasons being given as to why that
decision was taken. We wish to ensure the process is as transparent as possible. Thus
we accept that the reasons for any departure from an open process should be publicly
available and will add a provision to this effect in the new DR&P (as new rule 6.4.4).
However, we are conscious that in some cases the provision of reasons could defeat the
purpose of holding the proceedings in private; the reasons themselves might require
confidentiality. In such cases, we will require the Conduct Committee to produce a nonconfidential version of its reasons for publication, which explains the Conduct
Committee’s decision as transparently as is possible in the circumstances of the case.
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Consultation question 4: Publication of disciplinary outcomes
All respondents were supportive of the proposals in relation to publishing disciplinary
outcomes. ACL was satisfied that the changes proposed in respect of the publication of
outcomes properly accommodated the introduction of ISOs. It also encouraged the CLSB
to keep the position under review given the limited amount of historic data available.
The LSCP noted that it was important for the information is published in plain English in
order for it to be easily understood by members of the public who are not familiar with
the case. The documents should also be published in an accessible format for ease of
access by third parties. The LSCP added that it would recommend that the CLSB and all
the other regulators publish the outcomes of their regulatory process in a similar format.
We agree with the LSCP that consistency of language and format across the regulators
would deliver real benefits for consumers of legal services. We are collaborating with
the other regulators through the Regulators Forum with the aim of agreeing a common
approach. Given our size, we can be nimble in adjusting our systems and processes to
accommodate existing approaches of the larger regulators and are open to change in
this regard. Until a common approach is agreed, we will continue to seek ways of
improving our own approach to how we communicate information via the Register of
Costs Lawyers and on our website generally in relation to disciplinary outcomes. In this
regard, we note that we are working toward launching a new website in the first half of
2020, which will include a refreshed format for the Register.

Consultation question 5: Appointment of Panel members
All respondents agreed that the DR&P should allow for the appointment of additional
Panel members on an ad hoc basis, subject to the safeguards proposed in the new rules.
The LSCP said it was sensible that the CLSB plans to appoint additional Panel members
to constitute Conduct Committees and Conduct Appeal Committees given the low
numbers currently available, as this would allow for a more flexible, responsive and
timely process for all parties involved in a hearing. It was also supportive of the proposed
Conduct Committee and Conduct Appeal Committee compositions.
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The ACL said that while it welcomed reforms that would enable disciplinary processes to
be undertaken more swiftly and without delay, its ideal solution would be to expand the
pool of Panel members to ensure that hearings could be conducted in a more timely
manner without the need for ad hoc membership. However, its view was that ad hoc
appointments would be permissible providing that the safeguards – independence and
a strict adherence to the CLSB’s Panel Member Code of Conduct – are maintained.
On this basis, we propose to allow for the ad hoc appointment of Panel members, but
will create guidance clearly setting out the criteria for such appointments, building on
the safeguards that are incorporated in the rules themselves. One individual respondent
noted that there should be an indication of any limitations placed on ad hoc Panel
members (for example, whether they are able to deal with ISOs or adjournment requests
and whether they are appointed for one case only). We agree that it would be helpful
to clarify this for potential appointees and existing Panel members, and will do so in the
guidance.

Consultation question 6: Financial penalties
The consultation document asked whether the proposed financial penalties in the new
DR&P were sufficient to deter conduct that falls below the standards expected of a Costs
Lawyer. All respondents said they were.
One individual respondent said the penalty and costs regime should be reviewed
annually. Another felt there should be provision for the fixed costs to be increased
annually by reference to a base rate or a set percentage as the true costs of an
investigation and hearing will not remain as they are at the point of implementation. We
take this observation on board, but equally want to ensure certainty for the regulated
community. We explored ways of potentially index-linking the fixed costs within the
rules themselves, but ultimately felt that this approach risked making the provisions
overly complex and inaccessible. We therefore intend to review the level of fixed costs
and penalties during our first wider review of the new DR&P (see further below).
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The LSCP added that it welcomed the revision but could not comment on the individual
amounts recommended given its lack of expertise. It recommended considering the
guidance on the SRA's approach to financial penalties, where the regulator considers
both the nature and impact scores of the conduct to calculate the financial penalty. We
agree, and will take the SRA’s approach into account when we update our sanctions
guidance for Conduct Committee members prior to implementation of the new DR&P.
ACL said it is committed to ensuring that the costs of regulation are kept to a minimum
for its members whilst ensuring that regulation remains effective for the consumer. ACL
was thus satisfied with the proposed increases to both fixed costs and penalties. This
was strictly on the basis that it reduced the financial burden on compliant Costs Lawyers
via a subsidy from their practicing certificate fee. We agree; this was – and remains –
our intention in revising the fixed costs figures.

Consultation question 7: Overarching considerations
This question noted the need to align the DR&P with certain overarching principles
(namely the right to a fair trial and the LSB’s requirements for well-functioning
enforcement processes), and asked consultees whether there were any other
overarching considerations that should be taken into account. No respondents felt there
were other considerations that had not been accounted for, but ACL again urged that
the revised DR&P be reviewed on an annual basis to ensure that they continue to comply
with the LSB’s requirements.

Review of the new regulatory arrangements
A common theme across the responses was that the new arrangements should be
reviewed for effectiveness after an initial bedding-in period. We agree that it would be
prudent to review the new arrangements after an initial period and to learn from the
experience of all those involved in the process.
Some respondents suggested an annual review, however the size and nature of our
regulated community means that we carry out only a handful of disciplinary
investigations in a typical year. For this reason, we feel it would be more valuable to
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review how the processes are working after a two-year period, to ensure we have
sufficient evidence from which to draw meaningful conclusions. As part of that review,
we will look in particular at the effectiveness of the ISOs procedure, how the clarification
of roles and recruitment of ad hoc Panel members has operated in practice, and whether
the level of costs and penalties remains adequate.

General comments
The consultation document also welcomed comments from respondents on aspects of
the proposals not specifically covered by the consultation questions canvassed above.
This elicited a number of helpful observations, which will be addressed as follows:
• There is no opportunity for a Costs Lawyer who has defended disciplinary
proceedings, but who is found to have breached a Principle, to make submissions
in mitigation before a sanction is imposed. While in many cases the Conduct
Committee will already have the evidence required to impose an appropriate
sanction, we accept that in some cases it might be necessary to invite further
submissions on mitigating circumstances. We will therefore introduce a provision
to allow for this in rule 6.5.1. Any evidence going to mitigation that was provided
to the Conduct Committee would be provided to a Conduct Appeal Committee in
the event an appeal is made. We therefore do not consider it necessary to make
additional rules to cover this issue at level three.
• There is no fixed costs order envisaged at level three where a Conduct Appeal
Committee finds that no valid ground for appeal has been made out. We agree
that imposing fixed costs in this scenario would not deter meritorious appeals and
would be more in line with the approach to fixed costs orders adopted across the
DR&P generally. We will therefore introduce language to address this in rule 7.3.6.
• Rules 5.4.4 and 6.6.1 would permit an appeal where new evidence has come to
light since the original decision was made, however there is no explicit
requirement for the new evidence to be relevant or material. We accept that this
leaves scope for abuse of the rules. We will therefore include a materiality
threshold in the relevant ground of appeal.
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• The CLSB’s Practising Rules allow conditions to be imposed on a Costs Lawyer’s
practising certificate, but this power is not reflected in the DR&P. We agree that
this review of our DR&P presents a good opportunity to ensure practical
alignment between the DR&P and our Practising Rules. We will therefore add the
imposition of conditions on a practising certificate as a sanction that can be
included in written undertakings (rule 5.3.7) or in an order of the Conduct
Committee or Conduct Appeal Committee (rule 6.5.2).
• Rule 5.1.3 envisages that more than one extension of time could be granted for a
Costs Lawyer to provide evidence in response to a complaint. One respondent
considered it necessary to set out that the grant of a second or subsequent
extension of time is at the absolute discretion of the CLSB to avoid prolonged
delays. We agree that the needs of the Costs Lawyer should be balance against
the public interest in Complaints being investigated swiftly. We will therefore add
language to make this clear.
• In light of rule 1.5 (that the CLSB’s jurisdiction does not extend to complaints by
litigants or professionals on the other side of proceedings that are ongoing before
the courts), one respondent noted that it would not be possible to make an
interim suspension order in these circumstances, and that this might lead to an
adverse outcome for the Costs Lawyer’s client in the relevant litigation. We
acknowledge this risk, but are also conscious of the risk of facilitating tactical
complaints by opponents in ongoing proceedings. On balance, we therefore
remain of the view that urgent conduct issues can appropriately be dealt with by
the court to safeguard a litigant, with any residual conduct issues being considered
by the CLSB in the usual way.
• Finally, one consultee responded to note that our consultation document was too
voluminous, making it prohibitively difficult to find the time to respond. It is
essential that our consultations are accessible to our regulated community and to
the wider public, and we will take this feedback on board. We are conscious that
this feedback must be balanced against comments from the LSCP that they would
have found it helpful if more detail was provided with the consultation. We will
continue to strive for the right balance in future consultations.
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Next steps
We would like to thank everyone who took the time to respond to this consultation. We
found the feedback very valuable in shaping a fair, transparent and efficient disciplinary
regime.
We will now apply to the Legal Services Board for approval of our new DR&P,
incorporating the improvements outlined in this document following consultation.
Updated guidance to support the new rules will be considered by the CLSB board in April.
We therefore propose to implement the changes with effect from May 2020.
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ANNEX D

Disciplinary Rules
and Procedures
Panel Member Appointment
Policy and Code of Conduct

DRAFT Effective date: xx May 2020
Costs Lawyer Standards Board

1

Overview
1. This policy sets out the criteria for the appointment of Panel Members under the
CLSB’s Disciplinary Rules and Procedures (DR&P). Terms in this policy have the same
meaning as in the DR&P.
2. Panel Members have various roles under the DR&P, including being part of a
Conduct Committee (Rule 6), being part of a Conduct Appeal Committee (Rule 7) and
considering matters relating to interim suspension orders (Rule 4).
3. A Panel Member is defined in the DR&P as an individual appointed by the CLSB
(including on an ad hoc basis) to serve on a Conduct Committee or Conduct Appeal
Committee who:
•
is independent of the CLSB;
•
has been neither an ACL Council member nor a non-executive director of the
CLSB for a period of two years before being appointed as a Panel Member; and
•
has agreed in writing to adhere to the terms of the CLSB’s Panel Member Code
of Conduct and any procedural guidance that the CLSB may issue for Panel
Members from time to time.
4. The purpose of this policy is to ensure that all Panel Members have the requisite
level of expertise, training, independence and ethical responsibility to perform the
role effectively.

Appointment criteria
Minimum requirements
5. All Panel Members must meet certain minimum requirements to be considered for
appointment. Those minimum requirements are set out in the table below. Some
requirements apply only to Lay Person Panel Members and some apply only to NonLay Person Panel Members. Further details of the difference between Lay and NonLay Person Panel Members, and their roles, can be found in the DR&P.
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A Panel Member must:
Lay Person
Panel Members

Eligibility

Meet the description of a lay person as set out in
Schedule 1 paragraph 2(4) of the LSA.

Skills and Have at least three years’ experience as a member of
experience the disciplinary panel (however described) of a
regulatory or professional body, or of an equivalent
institution (such as a Tribunal).
Non-Lay Person
Panel Members

Eligibility

Not be a lay person as described in Schedule 1
paragraph 2(4) of the LSA.

Skills and Have at least five years’ experience of providing legal
experience services relating to costs (this may be as a Costs
Lawyer, solicitor, barrister, member of the judiciary or
other non-lay profession).
All Panel
Members

Eligibility

Have been neither an ACL Council member nor a nonexecutive director of the CLSB for a period of two years
before being appointed as a Panel Member.
Not be a CLSB staff member.
Have no inherent conflict of interest in relation to
serving as a Panel Member.

Skills and
Understand the nature and purpose of regulatory
experience arrangements in a professional services context.
Have strong written communication skills, including
the ability to provide succinct reasons in plain
language.
Personal
attributes

Possess:
•
•
•
•
•
•

the ability to analyse complex information quickly
the ability to work constructively with others
sound judgement and reasoning
objectivity and willingness to listen to views
respect for diversity
the ability to inspire respect and confidence, and
maintain authority when challenged
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6. In relation to appointment as a Panel Member in a particular disciplinary case, a
Panel Member must also meet the following criteria.
A Panel Member must:
All Panel
Members

Have no undisclosed actual or perceived conflict of interest in
relation to the particular case.
Not have conducted a level one investigation in relation to the case.
In terms of appointment to a Conduct Appeal Committee, not have
been a decision-maker in relation to the decision under appeal (for
example, as a member of a Conduct Committee or by imposing an
interim suspension order).

Non-Lay
Person Panel
Members

Not work within an organisation (such as a firm or chambers) that
has an undisclosed actual or perceived conflict of interest in relation
to the case.

7. Evidence that these requirements are met by a prospective Panel Member may be
obtained by any combination of the following means:
• resume;
• references;
• supporting documents;
• interview;
• sample work outputs;
• written exercise or mock scenario;
• any other methods that the CLSB considers appropriate.

Commitments
8. Panel Members must also make the commitments set out in the Panel Member
Declaration prior to appointment. A signed copy of the Panel Member Declaration
must be provided to the CLSB before an appointment will take effect.
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9. Panel Members will also be required to sign a letter of appointment, covering issues
such as the processing of personal data, liability for conduct, remuneration and
termination of appointment.

Provision of assistance, training and materials
10. Prior to appointment, Panel Members will be provided with guidance and training
documents to assist them in performing their role effectively and ensure they
comply with CLSB policies and procedures. While the precise materials may change
over time, they will include documents such as:
•
•
•
•
•
•
•
•
•
•
•

Costs Lawyer Handbook (including the Costs Lawyer Code of Conduct and
DR&P)
CLSB Workbook on Conducting Hearings
Disciplinary Process Notes (levels one, two and three)
Templates for the production of documents
Guidance on the role of the Case Manager
Guidance on Decision Making and Penalties
Policy on Publication of Disciplinary Outcomes
Panel Member Travel and Subsistence Policy
Equality and Diversity Policy
Data Protection Manual
Jargon buster

The Case Manager can also assist Panel Members with the administrative elements
of their role in the context of a disciplinary case.
11. Panel Members should inform the CLSB prior to appointment, or promptly if the
appointment has already taken place, if they become aware of an area in which
additional training or guidance is required. Panel Members are also expected to
maintain their own professional development and ensure their skills and expertise
are current.
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Ad hoc Panel Members
12. If a person meets the criteria set out in this policy, they may be appointed as a Panel
Member. Given the low volume of disciplinary cases involving Costs Lawyers, the
CLSB’s current policy is to retain a small pool of permanent Panel Members and to
recruit additional Panel Members on an ad hoc basis where required. The terms of
this policy apply equally to permanently appointed Panel Members (including Panel
Members who were appointed prior to this policy coming into effect) and Panel
Members appointed on an ad hoc basis.
13. The term of a Panel Member’s appointment will be set out in the relevant letter of
appointment. Where a Panel Member is permanently appointed, there will be no
limit on the number of disciplinary cases they may be involved in during their tenure.
The CLSB will make checks from time to time, as it considers appropriate, to ensure
that permanently appointed Panel Members still comply with the requirements of
this policy.
14. Ad hoc Panel Members will be appointed in relation to one disciplinary case at a
time. If they wish to be appointed in relation to additional cases, they must
demonstrate continued compliance with this policy on each occasion. If a Panel
Member is appointed on an ad hoc basis more than three times, the CLSB will
consider (in consultation with the Panel Member) whether a permanent
appointment would be appropriate.
15. The CLSB will check the availability of permanently appointed Panel Members before
seeking candidates for ad hoc appointments. Other than in exceptional
circumstances, a Conduct Committee or Conduct Appeal Committee should include
at least one permanent Panel Member. Exceptional circumstances might include, for
example, lack of availability of all permanent Panel Members such that waiting for
availability would cause substantial delay. Where a Conduct Committee or Conduct
Appeal Committee includes one or more permanent Lay Person Panel Members, a
permanent Lay Person Panel Member will act as Chair.
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16. Where the need for an ad hoc appointment arises, the role will be publicly advertised
in appropriate places (such as the CLSB website) until a suitable candidate is found.
Panel Members appointed on an ad hoc basis may deal with any matter that is within
the remit of a Panel Member under the DR&P.
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Panel Member Code of Conduct
All Panel Members must conduct themselves in accordance with this Code of Conduct.

1.

Act with honesty and integrity

Honesty is concerned with being open and transparent. Panel Members must:
a) Express genuine views clearly and in plain language.
b) Be truthful and disclose all relevant matters.
c) Make reasoned decisions and be prepared to explain those reasons.
Integrity is concerned with motive and being consistent with espoused values. Panel
Members must:
a) Avoid actual and perceived conflicts of interest wherever possible.
b) Disclose any actual or perceived conflicts of interest that cannot be avoided to the
CLSB, or to those involved in disciplinary proceedings, as appropriate.
c) Withdraw from acting as a Panel Member if an actual or perceived conflict of
interest cannot be appropriately managed.
d) Not accept gifts or favours which may influence, or be perceived to influence,
decision making.
e) Not misuse the role of Panel Member for personal gain or other improper motive.
f) Be mindful that conduct in all aspects of life can reflect on standing as a Panel
Member and the reputation of the CLSB.

2.

Act fairly and impartially

Fairness and impartiality are concerned with being objective and unbiased in the pursuit
of justice. Panel Members must:
a) Consider all relevant facts objectively and avoid making assumptions that are not
supported by evidence.
b) Treat everyone with dignity and respect and foster a culture that is free from
intimidation and bullying.
c) Make reasonable adjustments where this is needed to ensure equality of
treatment.
d) Exercise powers in the public interest, free from malice.
8

3.

Use information appropriately

Using information appropriately is concerned with respecting confidentiality and using
discretion and prudence. Panel Members must:
a) Only use information gained as a Panel Member for the purposes intended by the
CLSB.
b) Handle information in line with internal CLSB policies and procedures.
c) Recognise sensitive or confidential information and treat it accordingly.
d) Not seek any unfair benefit from information obtained as a Panel Member.

4.

Exercise due care, skill and diligence

Exercising due care, skill and diligence are concerned with being prudent, committed
and professional. A Panel Member must:
a) Be focused on the matter under consideration.
b) Read papers and prepare adequately for hearings.
c) Consider issues in their entirety, taking into account all relevant evidence.
d) Be professional in all dealings with fellow Panel Members and participants in the
disciplinary process, including by considering the views of others.
e) Comply with applicable policies, procedures and laws, including in relation to:
• data protection and privacy;
• equality and non-discrimination;
• human rights.
f) Act in accordance with the CLSB’s responsibilities under the Legal Services Act
2007.
g) Uphold the Nolan Principles of public life.

5.

Be and remain of good character

A Panel Member must disclose certain events relating to their character to the CLSB at
the first available opportunity. This obligation applies to events that occur both prior to
and during a Panel Member’s appointment. The events that a Panel Member must
disclose are that they have:
a) been subject to any criminal charge, conviction or caution, subject to the
Rehabilitation of Offenders Act 1974;
9

b)
c)
d)
e)

f)
g)
h)
i)

been subject to an adjudication of bankruptcy;
been granted a debt relief order;
entered into an individual voluntary arrangement or a partnership voluntary
arrangement;
been a director of any company or partner in an LLP or partnership that has been
the subject of a winding up order, an administrative order or an administrative
receivership, or has otherwise been wound up or put into administration in
circumstances of insolvency;
been disqualified from being a company director or the trustee of a charity;
been the subject of disciplinary proceedings by any regulatory or professional
body;
been the subject of an adverse order or finding of a civil court or employment
tribunal; or
become aware of any other matter that might reasonably be expected to be
disclosed in affecting their fitness to become or remain a Panel Member.
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Panel Member Declaration
I declare as follows in relation to my role as a Panel Member under the Disciplinary Rules
and Procedures (DR&P) of the Costs Lawyer Standards Board (CLSB).
a) I will act in accordance with the Panel Member Code of Conduct at all times when
carrying out my role.
b) I will act in accordance with the DR&P at all times when carrying out my role.
c) I have informed the CLSB of any disclosable events (as defined in paragraph 5 of
the Panel Member Code of Conduct) that apply to me and I will inform the CLSB
of any disclosable events that arise while I am a Panel Member.
d) I will comply with all CLSB internal policies and procedures that have been
provided to me, insofar as they are relevant to my role.
e) I will keep my knowledge of the Costs Lawyer Handbook up to date while I am a
Panel Member.
f) I will make use of the training materials and workbooks provided by the CLSB and
will follow any procedural guidance that applies to Panel Members or to CLSB
disciplinary proceedings generally.

Signed

_________________________________

Name

_________________________________

Date

_________________________________
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