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BOARD 

Meeting:   Legal Services Board   
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Item:    Paper (20) 35  
 
Title:  Review of Practising Certificate Fee  (PCF) approval process and non-

regulatory permitted purposes: Draft Rules  for consultation  
 
Author(s) / Presenter/ Introduced by: Sally Al-Saleem  
Status:   Official  

Introduction: Purpose of the paper/ Issue 

1.  This paper sets out and explains  the  new  draft  Rules  which we intend to 
publish  for consultation  in  July  following our  review of the PCF  approval  
process and non-regulatory permitted purposes. The  draft  consultation paper 
is also enclosed  for information [the supporting new  Guidance will  be 
reviewed and signed  off by SLT  for consultation  subject to Board’s approval of  
the  new  draft Rules].  The new draft Rules are contained in Annexe A  and the 
draft consultation paper is in Annexe B.  

Recommendation(s) 

2.  The Board is invited  to  approve the  new draft  Rules for consultation  and 
delegate approval of a final consultation document  and finalised version of the  
new draft Rules  to the CEO.  

Timing 

3.  We are aiming to publish the new  draft  Rules  after the July Board with  a 10-
week consultation  period.  The  intention is  to return to Board  in  November 
after the consultation with a finalised version of the  new draft  Rules  once we 
have  considered all consultation responses  and  made any changes to the 
Rules as appropriate. We intend to  publish  the new  Rules  at the end of 2020 
in time for Approved Regulators  (‘ARs’)  and Regulatory Bodies (‘RBs’) to 
conduct preparatory work ahead of  the PCF cycle in 2021.  

Background 

4.  The January 2020 Board paper,  set out the background  and  rationale for the 
PCF review and  invited the Board to provide views on our direction of travel,  
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the key themes and  initial working proposals which we intended to  discuss 
with ARs  and RBs1  to inform  the new draft Rules  which will replace  the current  
LSB’s Practising Fee Rules 2016.  The Board approved our approach.   

5.  The Board will recall that the review  would  consider how  the LSB   

•  assesses  the ARs applications each year  for the approval of their respective  
PCF  by the LSB pursuant to  section 51 of the Legal Services Act 2007 (‘the 
Act’)  

•  may  ensure  ARs only  apply amounts raised by PCF for one or more of the 
permitted purposes listed in section 51(4) of the Act  and  which support the 
regulatory objectives  and  

•  develops a  policy  on issues such as the methodology for the allocation of 
PCF, reserves and impact assessments.  

6.  We also  set out some principles  (or criteria)  as part of an overarching 
statement which clarify the overall purpose of the  PCF approval process  and 
our expectations of an effective AR and  RB.  

7.  In February,  we  engaged  with all ARs and RBs  in  bilateral meetings to 
discuss the initial working proposals. Overall, most ARs and RBs agreed with 
our proposals but offered comments on some specific areas. The project team  
discussed the feedback with ARs and RBs  at the workshops held on 27 and 
30 March, where we were able to address almost all earlier 
concerns/comments through further discussion, with the aim of  reaching  
consensus on most matters.   

8.  While stakeholders were supportive of  nearly all the proposals, they were not 
supportive of  the proposal  to specify the circumstances in which they would 
collect a limited PCF as an interim measure  if their PCF application is  refused. 
Stakeholders considered that this  would be both costly and cause reputational  
damage. Most said, that if their PCF is refused, they would draw on their 
reserves to cover operating costs, pending approval of a revised PCF 
application.    

9.  The stakeholder feedback informed our consideration of the  work on  the new  
draft Rules. We have also had  input from a financial expert to advise  on the 
proposed approach to the financial aspects of the PCF  which has also 
informed the drafting of new  Rules.     

Overview and explanation of the new draft Rules 

10. Section 51 of the Act obliges the LSB to make Rules  on the PCF approval  
process which must contain certain provisions such as the procedures and 
criteria that will be applied by the Board when determining whether to approve 
the level of a PCF. The new  draft Rules  implement  these obligations.  

11. The new draft Rules reflect section 28 of the Act  i.e.  that ARs in discharging 
their  regulatory functions (such as setting the PCF)  act in a way which is 
compatible with the regulatory objectives and have regard  to the principles 

 
1  ARs are responsible for submitting the PCF application but the  RBs  are responsible for setting the budget 
associated with regulatory functions.  

  
 

https://www.legalservicesboard.org.uk/Projects/statutory_decision_making/pdf/2016/20160601_Practising_Fee_Rules_2016.PDF
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under which regulatory activities should be  proportionate, accountable, 
consistent and targeted only at cases in which action is needed  as well as any 
other principle that represents best regulatory practice.  

12. In preparing  the new draft Rules, we  have  sought to balance the need  for  
clarity on what is required in a PCF  application, while ensuring the new draft  
Rules are not overly long or complicated.  It is intended that the Guidance will  
provide more information on the application of the Rules  to help ARs prepare 
their PCF applications.  An  overview and explanation of the new draft Rules 
and Guidance is set out in paragraphs 13  - 27  below.   A schedule  which  
compares the existing Rules and new draft Rules is in Annexe C.  

Summary and explanation of the new draft Rules  

13. This section sets out  a summary  and explanation of the key new draft Rules.    

New Draft Rule E: Overarching criteria  

14. This  new  draft  rule describes  5 overarching  criteria, which reflect the Better 
Regulation Principles  (transparency, accountability, proportionality, 
consistency and targeted),  that ARs must address in their application to the 
Board for PCF approval.  These  criteria  set out the LSB’s  overarching 
expectations of ARs and RBs  in the PCF approval process.  

New draft Rule  F:  Allocation of  Practising Fee  to  Permitted Purposes  

15. The  new  draft  Rule  requires  an AR to set out  

- the amounts  raised by the proposed  PCF that will be allocated to the RB  
and  retained by  the AR,  

- the programme of activity to which these amounts  will apply, and   

- the permitted purpose relevant to  each activity.   

16. If an  AR intends to apply the PCF  to an activity which has multiple purposes,  
one or more of which is not a permitted purpose, it must explain why the activity  
cannot be delineated so that PCF funds are  only applied for permitted purposes 
and how it  nonetheless complies with section 51 of  the Act.   

New draft Rule H: Reserves  

17. The  new  draft  Rule allows ARs to hold  reserves generated from surpluses 
from PCF income separately from other reserves. If an AR has an RB, that 
RB should manage its own PCF reserves as far as reasonably practicable.  

18. ARs will be  required  to  have  a clear reserves policy  on how it  sets the target 
for the level of its reserves and manages  those reserves. It should address 
the different types of reserves held  and the target level for both committed 
and uncommitted reserves.  

19. Further,  the AR must satisfy the Board that the  target level for PCF reserves,  
and accumulated PCF  reserves are  sufficient to ensure the  AR is financially  
resilient  even in adverse circumstances.   
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New draft Rule I: Consultation and engagement  

20. The new draft  Rule introduces the requirement for the ARs to consult annually  
on their programme  of activities  which  the PCF  will  fund  each year.  Our  initial 
proposal  was  that ARs should  also consult  only  if there is a PCF increase or 
change in methodology. However, if ARs are required to consult on their 
programme of activities each year then ARs should include  the level of the 
proposed PCF  as part of that consultation  (irrespective of whether or not 
there is an increase or change in methodology).    

21. The new draft  Rule also introduces the requirement that ARs should engage  
effectively  on the proposed PCF and programme of activity with their 
regulated community  so far as is reasonably practicable. A new draft Rule  
requiring ARs to report  to their regulated community on the PCF spent on the 
previous year’s programme of activity  is set out in  New Draft Rule E: 
Overarching criteria  (see paragraph  14 above).  

New draft Rule  J: Impact assessments   

22. The new draft  Rule requires ARs to conduct  an initial equality impact 
assessment (EIA)  and initial regulatory impact assessment (RIA)  and  sets out  
the circumstances where full  assessments must be undertaken  before a PCF 
application is made.  

23. A full EIA is to be undertaken if the initial assessment finds an adverse impact 
on persons with protected characteristics.  

24. A full RIA is to be  undertaken if the initial assessment shows  

- a likely adverse impact on the regulatory objectives or  the regulated 
community,   

- there is a more than minimal change in the PCF level,  or  

- if circumstances have arisen over the past year that have  had a 
substantial  impact  on the sector.  

25. ARs must provide evidence of the assessments and findings in the PCF 
application.   

New draft Rule  K:  Decision by the Board  

26. The new draft  Rule sets out the  matters  that the Board is required to consider 
before deciding whether to grant the  application.  The Board may grant the 
application in  whole  or in part and  must give notice in  writing  of its decision to 
the applicant.  The Board may refuse the application only if it is satisfied that 
one of  the conditions set out has not been  met, these  conditions include 
adherence to the Rules and Guidance.   

27. The new draft Rule also  requires  ARs to set out in their application  the 
contingency measures  in place  should they fail to satisfy the Board such that 
their application is refused. As noted in paragraph 8  above, the previous 
provision  for an interim PCF  no longer applies, following stakeholder 
feedback.  
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LSB’s Equality Impact Assessment 

28. In preparing the draft Rules we have considered  the LSB’s obligations under  
the Equality Act 2010  (‘EA’). We have conducted  an initial EA assessment  
and concluded that the new draft Rules will  promote  equality  because they 
specify  a new requirement for ARs and RBs  to  conduct an initial equality 
impact assessment of the anticipated impact of the PCF  on  members  of their 
regulated community with Protected Characteristics  (as defined in the EA). If 
there is an adverse  impact  on any of those persons, they will be required to 
conduct a full impact assessment.   

29. In the consultation document we will invite comments on the new requirement  
for ARs to undertake an initial EA  and on  any other equality issues they 
believe arise from  the proposed  new draft  Rules.  

Regulatory Impact assessment 

30. The LSB has considered the likely impact of the new draft  Rules on ARs and 
RBs  and their regulated communities. We recognise that in some instances, 
changes in our approach to the PCF process, reflected in the new draft Rules  
may result in an increased regulatory burden on ARs and RBs. However,  we  
consider that any costs associated with compliance with the new draft Rules 
are outweighed by the anticipated benefits,  as they will enhance  transparency 
to allow those that pay the PCF to drive accountability for the expenditure of  
PCF income and will  inform the LSB’s oversight responsibilities. This should 
lead to a more meaningful debate  on the purpose, benefits, costs and value of 
regulation which ought to  result in improved standards across the sector.  On 
this basis, we consider that the new draft  Rules are a proportionate, 
transparent, targeted  and effective means  of achieving this.  

31. In the consultation document, we will invite  respondents  to provide comments 
on the new requirement to conduct a regulatory impact assessment. We will  
also invite them to comment on the impact of the new draft Rules and quantify 
the likely costs and  anticipated benefits,  to further inform the LSB’s 
assessment of the regulatory impact of the new draft Rules.   

Next Steps 

32.Subject to the Board’s views, we will publish the draft new Rules and draft 
Guidance for consultation, with an accompanying consultation document. 

Risks and mitigations 

Financial: N/A 

To mitigate risks we have considered fully stakeholder views, and 

worked closely with our legal advisers in preparing the new draft Legal: 
Rules to reflect the LSB’s policy. 

By maintaining effective, ongoing engagement with stakeholders 
Reputational: 

throughout the project we have managed expectations and risk. 
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We intend to hold a stakeholder event shortly after publication of 

the consultation to build on the ongoing and positive stakeholder 

engagement we have had to date. 

Resource: N/A 

Annexes 
Annex A: new draft Rules 
Annex B: consultation document 
Annex C: comparison of current and draft rules 

Freedom of Information Act 2000 (FoI) 

Para ref FoI exemption and summary Expires 

Annex A Exemption s22 future publication 

Annex B Exemption s22 future publication 
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Annex C 

Comparison between current and new draft Rules  

Draft Rules Comparison with current Rules 

A Definitions Mirrors definitions in current Rules and defines new terms 
introduced in the new draft Rules 

B Application and 
Guidance 

Mirrors wording in current Rules regarding creation of these 
Rules under section 51 if the Act and need for ARs to apply 
to Board for approval of PCF. Creates new requirement for 
ARs to have regard to the Guidance. 

C Legal 
Framework 

Incorporates aspects of current Rules such as need for the 
PCF to be approved and setting out the permitted purposes 
as they appear in the current Rules with one clarification. 
Introduces new rules to make explicit that 

(i) Board approval of the fee must be discharged in 
accordance with section 28 of the Act 

(ii) ARs must act so far as reasonably practicable act 
in a way which is compatible with the regulatory 
objectives and which the AR considers most 
appropriate for meeting those objectives. 

D Procedure Reflects procedure in current Rules and with some 
amendments. The reference to the collection of an interim 
fee by ARs if an application is refused which appears in the 
current Rules has not been transposed to the new draft 
Rules.  

E Overarching 
Criteria 

New rule. Section 51 (6) c makes clear that the LSB must 
make rules about the procedures and criteria that will be 
applied by the Board when determining whether to approve 
the level of a fee. Therefore, we have entitled this section 
‘Overarching criteria’ to be consistent with the section 51 (6) 
(c) of the Act. 

F Allocation of 
Practising Fee 
Funds & The 
Permitted 
Purposes 

New rule. Introduces requirements for AR to set out the 
programme of activity to which the PCF funds will apply, and 
which permitted purpose each activity is for. 

G Financial 
Information 

New rule. Reframes some requirements in current Rules but 
also introduces some new draft Rules, including on the form 
that AR should provide this information. 

H Reserves and 
Practising Fee 
Reserves 

New rule. Reframes some requirements in current Rules and 
introduces new requirements to ensure clarity of information 
provided. 

I Consultation 
and 
Engagement 

New rule. Requires consultation on Programme of activity 
and PCF irrespective of a PCF increase. 

J Impact 
assessments 

New rule. Makes an initial Equality Impact Assessment and 
Regulatory Impact Assessment mandatory and clarifies the 
circumstances when full assessments are required. 

K Decision by the 
Board 

New rule. Sets out the matters which the Board will consider 
in making a decision to approve or refuse an application in 
whole or in part. Requires AR to set out the arrangements it 
has in place if the Board refuses the application. 
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