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Purpose of the paper 
 

1. This paper sets out proposals for LSB work on the scope of regulation to be 
included in the draft 2021-22 business plan consultation. 

 
Recommendation(s): 

 
2. The Board is invited to: 
 

• Agree that the draft business plan consultation include work to  
o map the unregulated sector 
o consider implications of developments in technology for the scope 

of regulation 
o consider the potential for LSB to enter into ‘voluntary arrangements’ 

as a mechanism to raise standards in the unregulated sector 

• Agree to use the draft business plan consultation to test the appetite of 
stakeholders for a review of the reserved legal activities 

 
Background 
 
3. At its June 2020 meeting, the Board authorised the executive to develop 

proposals for carrying out a review of the reserved legal activities starting in the 
2021-22 business plan year. The Board Paper (Paper (20) 30) contained detail 
on the statutory processes and timetable that a formal review would entail, which 
is not repeated here. Options considered included a comprehensive review 
covering the whole market and a narrow review focused on specific activities.  
 

4. The Board noted that any future review should be approached as part of a 
broader vision of change that can be achieved within the parameters of the Legal 
Services Act 2007 (‘the Act’). Of note, the SRA recently indicated interest in 
offering “activity-based licences”, allowing lawyers to provide individual reserved 
legal activities instead of its current ‘all or nothing’ approach to regulation. 



         Board Paper (20) 57 

Further, solicitors working in unregulated businesses may now deliver services 
to clients – although it is unclear how many are doing so. 
 

5. The Board also noted this work should be strategically aligned with the CMA’s 
progress review following its market study in 2016. The CMA is revisiting all the 
recommendations in its market study, including those in relation to regulatory 
reform, but is unlikely to consider the reserved legal activities in detail. 
 

6. The executive has held preliminary discussions with officials on review options, 
including the possibility of some grant-in-aid funding. Work in this area has also 
been discussed with stakeholders in developing a strategy for the sector. 
 

7. The Board is reminded that a statutory review of the reserved legal activities may 
only commence by following the formal procedural steps set out in Schedule 6 to 
the Act. Therefore, the Board cannot decide to begin a review at this meeting. 
 

Proposal 
 
8. The individual elements of the recommendation are outlined in turn below. 
 
Mapping the unregulated sector 
 
9. The Board has previously noted that building a picture of the unregulated sector 

through the LSB’s large-scale surveys is problematic since many consumers 
assume that all providers are regulated and/or do not check whether their 
provider is regulated. This makes it necessary to supplement these surveys with 
desk research and a programme of engagement with unregulated providers. The 
LSB last mapped the unregulated sector in this way in 20161. This helped us to 
understand more about unregulated services – who is providing them and in 
what parts of the market, and the risks and benefits associated with them. 
 

10. Nearly five years on, we consider there is merit in updating this work. It would be 
a useful precursor to a possible statutory review of the reserved legal activities 
since it would assist in targeting parts of the sector where unregulated providers 
have gained market share and/or where there is evidence of consumer harm. 

 
Implications of technology 
 

11. Technology is an increasing feature of how services are delivered by new 
entrants and incumbents alike, and Covid-19 has likely cemented its role in the 
sector. Unregulated providers tend to be more innovative and bigger users of 
technology, which may result in them serving larger numbers of consumers. 
Clearly, the Act was written prior to recent developments in technology that are 
fast changing the face of legal services. As well as these changes potentially 
widening the consumer protection gap, there is a risk that the current scope of 
regulation is limiting technological innovation in the sector.  

 

 
1 https://www.legalservicesboard.org.uk/research/reports/unregulated-legal-service-providers  

https://www.legalservicesboard.org.uk/research/reports/unregulated-legal-service-providers
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12. The proposed mapping exercise will help to describe these developments. 
However, there is also a need to consider whether the risks can be adequately 
managed within the existing regulatory framework. If they cannot, we should 
consider what future regulatory models would adequately address these risks. 
Altering the reserved legal activities is one possibility, but it is also possible that 
the model of reserved legal activities is not well suited to addressing the risks. 
We consider there is merit in exploring which approaches are best placed to both 
foster technological innovation in the sector and protect consumers. 

Voluntary arrangements 
 
13. The Lord Chancellor’s justification for not accepting the LSB’s recommendation 

in 2013 on will-writing was that alternative measures had not been sufficiently 
exhausted to warrant new regulation at that stage. It remains a core principle of 
better regulation policy to first consider alternatives to statutory regulation.  
 

14. Section 163 of the Act states: “the Board may enter into arrangements with any 
person under which the Board is to provide assistance for the purpose of 
improving standards of service and promoting best practice in connection with 
the carrying on of any legal activity”. It goes on to say that these arrangements 
may include the Board giving advice on best regulatory practice, or the contents 
of codes of practice or other voluntary arrangements. 
 

15. The Board briefly considered use of voluntary arrangements as part of the 2016 
work on mapping the unregulated sector. At the time, the unregulated market 
was small and there was little appetite among participants for the LSB to provide 
such support, so this option was not pursued further.  
 

16. We consider there is merit in revisiting the Board’s s163 powers as part of a 
wider programme of work on the unregulated sector. In doing so, we would wish 
to draw relevant parallels with the voluntary registers scheme operated by the 
Professional Standards Authority, although our respective statutes differ2. Note 
that any arrangements would need to be self-funded by the participants. 

 
Test appetite for a review of the reserved legal activities 
 
17. The rationale for carrying out a review of the reserved legal activities, and the 

potential disbenefits of such work, were outlined in the June Board paper (see 
paragraphs 14 to 19) and are summarised in Annex A. While these arguments 
have not changed, there has been a change in the operating context that may tip 
the balance against a review now. This includes Covid-19 accelerating change in 
the way legal services are delivered and the Ministry of Justice considering 
policy options in the wake of the Mayson Review and CMA progress review. 
 

18. The Ministry of Justice has signalled that it has no plans for a major review of the 
Act. This would have offered an alternative route for changing the scope of 

 
2 The PSA set standards for organisations holding voluntary registers for people working in unregulated health 
and care occupations and accredit those organisations that meet its standards. The programme aims to help 
people who are seeking treatments that may not be covered by regulated professions to opt for a lower risk 
option and make an informed choice. 
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regulation. However, it has signalled interest in widening access to redress for 
consumers to cover the whole market. Opening new avenues of redress may be 
sufficient to protect consumers for some legal activities. There is also some 
interest in the Mayson Review recommendation for the LSB to create a public 
register of unregulated providers. Both options would require primary legislation. 
 

19. Stakeholder appetite for LSB carrying out a review of the reserved legal activities 
is mixed. This was not a prominent feature in our engagement on the strategy 
and there were a range of views. There were also mixed views in submissions to 
the CMA progress review. We propose using the draft strategy and business 
plan consultation to understand stakeholder views further. 
 

20. The Board should consider the value of a review of the reserved legal activities 
in the context of other priorities and its total available resource (see Paper (20) 
56 on the draft strategy and business plan). There is a high evidential bar for 
recommending to the Lord Chancellor that he make alterations to the list of 
reserved legal activities. It would require significant staff time and investment in 
market research, legal advice and economic analysis. In the executive’s view, a 
review could not be undertaken within our current budget proposals.  
 

21. Another option is for the Board to develop its thinking on a future approach to the 
scope of regulation in conceptual terms but not conduct a statutory review of the 
reserved legal activities. This conceptual thinking could provide a framework to 
be used as part of an overhaul of the Act at a future time. Of course, there is no 
guarantee that such a review will materialise in the medium-term. Further, since 
the work would fall outside of formal statutory processes under Schedule 6 to the 
Act, the Lord Chancellor would not be obliged to consider recommendations 
from this work. Therefore, we do not propose to pursue this option in 2021-22. 

 
Conclusion and next steps 
 
22. Weighing these factors in the balance, a staged approach is recommended. 

Mapping the unregulated market and considering developments in technology 
would be valuable initiatives in themselves. Should evidence of harm materialise, 
this would help us to identify where a targeted review of the reserved legal 
activities under Schedule 6 to the Act could be beneficial.  
 

23. Given the significant public interest in these issues, we suggest using the 
consultation on the draft strategy and business plan to test stakeholder appetite 
for carrying out a review of the reserved legal activities beginning in 2021-22. 
The Board could then take a decision on how to proceed when finalising the 
strategy and business plan at its March 2021 meeting. By this time, it will have 
benefited from knowledge of any fresh recommendations made by the CMA and 
the government’s direction of travel on consumer redress may be clearer. 

 
 
Annexes 
 
Annex A – Consideration of statutory review of reserved legal activities 
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Risks and mitigations 

Financial: 

Additional staffing and research costs would need to be incurred 
in 2021-22 should the Board decide to carry out a review of the 
reserved legal activities under Schedule 6 to the Act. The scale of 
these costs would depend on the scope of the review. 

Legal: N/A 

Comms and 
engagement: 

Likely to be significant interest in the LSB’s plans. The Board 
should be mindful that a review of the reserved legal activities 
under Schedule 6 to the Act could have implications for business 
development and investment decisions. 

Equality and 
diversity: 

The very small proportion of consumers using unregulated firms 
in our survey data means that the profile of users is unknown. 
Since there is evidence these firms are cheaper, poorer people 
are more likely to use them. No published data on the diversity 
profile of the workforce in unregulated firms exists. We will seek 
to address these gaps in knowledge through the mapping work. 

Resource: 
The proposed approach is factored into our business planning 
assumptions for 2021-22. 
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